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MEDICARE: CURES FOR BILLING CODE
COMPLEXITY

THURSDAY, APRIL 9, 1998

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HUMAN RESOURCES,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Kansas City, KS.

The subcommittee met, pursuant to notice, at 11:09 a.m., in the
Battenfeld Auditorium, University of Kansas Medical Center, 3901
Rainbow Boulevard, Kansas City, KS, Hon. Christopher Shays
(chairman of the subcommittee) presiding.

Present: Representatives Shays, Snowbarger, and Barrett.

Staff present: Lawrence J. Halloran, staff director and counsel;
Marcia Sayer, professional staff member; Jesse S. Bushman, clerk;
and Cherri Branson, minority professional staff member.

Mr. SHAYS. I would like to call this hearing to order and to wel-
come our witnesses from our two panels. Let me welcome our wit-
nesses, our guests, to this very important hearing and I would like
to begin by thanking Kansas University Medical Center, and Roger
Latson, vice chancellor for administration. I would like to thank
our court reporter, William Warren; our clerk, our subcommittee
staff and Mr. Snowbarger’s staff as well for this hearing.

This hearing is at the request of the vice chairman of the sub-
committee, Mr. Snowbarger.

The subcommittee convenes this hearing in Kansas today at the
request of our vice chairman, Congressman Vince Snowbarger, who
has been an articulate, constructive voice in our oversight work,
pressing Federal health officials to focus on quality and efficiency
over complexity and bureaucracy. We all appreciate the oppor-
tunity to be here, and to hear from our witnesses with a unique
perspective on the often conflicting demands of medical practice
and Medicare paperwork.

As the April 15 tax deadline nears, we are reminded of the price
exacted by the accumulation of regulatory technicalities. The Medi-
care billing system is beginning to resemble the Internal Revenue
Code—some think even surpass it.

The first Medicare guide for physicians was less than 200 pages.
I am holdin% that guide right now, less than 200 pages. Today, pro-
viders’ reimbursement is governed by thousands of pages of regula-
tions, guidelines, and directives. What you see before us right now
are those regulations, guidelines, and directives. Practitioners must
master the intricacies of more than 7,000 procedural codes and ac-
companying documentation requirements, or face the prospect of
audits, civil fines and/or criminal sanctions. So elaborate a system
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wastes time and resources for those who must comply, as well as
those who must enforce it. Such Byzantine complexity spawns even
more sophisticated evasive schemes, while the regulatory thicket
en%nares more of the innocent along with the guilty in its expanded
web.

So today, we ask three questions.

First, how does the complexity of the current Medicare coding
and billing system affect the practice of medicine and the cost and
quality of care?

Second, how do the Department of Justice and the Department
of Health and Human Services make sure inadvertent errors, borne
of complexity alone, do not trigger enforcement actions?

And third, how might the current system be improved to ensure
quality care while assuring accountability for public funds?

Because the subtleties of the healing arts must be translated to
the blunt exactitude of the balance sheet, some tension between
practitioners and payers is truly inevitable. Some is avoidable.
Today, we ask our witnesses to help us take the measure of each.

We appreciate again the participation and dedication of our wit-
nesses in today’s effort, and we welcome them.

At this time, I'd like to recognize Mr. Barrett from Wisconsin.

Mr. BARRETT. Thank you, Mr. Chairman. I would like to say it
is a pleasure to be back in Kansas City, but I have never been here
before. [Laughter.]

So it is a pleasure to be here for the first time and I am glad
that we are having the hearing here today.

In 1998, Medicare is expected to implement a new way of cal-
culating fees. The implementation of a new fee schedule is driven
by efforts to contain costs in the Medicare billing system and pro-
pelled by the desire to balance the Fedzral budget. Under the Bal-
anced Budget Act of 1997, several significant changes were made
to Medicare, including the changes in calculations affecting physi-
cian payments. The act also required the General Accounting Office
to review the effects of the changes proposed by the Health Care
Financing Administration in response to the overall Federal deficit
reduction plans.

GAO published its review in February 1998. It found statistical
analysis errors in HCFA’s adjustment methods which would affect
the practice expense factor in that HCFA’s placement of upper lim-
its on labor estimates were not supported by any data. GAO also
found that HCFA’s method of assigning indirect expenses, such as
office overhead is acceptable. GAQ was unable to reach any conclu-
sions about whether the new fee schedule will actually result in
diminution of income for any particular physicians’ group or wheth-
er the revisions will adversely affect access to care.

In addition to the proposed new payment structure, new docu-
mentation requirements relating to physicians’ services have been
proposed. While accurate medical record documentation assists in
efforts to detect fraud, waste and abuse, appropriate documentation
also assists in determining whether a patient has received good
care. Concerns, however, have been raised over over-vigilance in
enforcement and penalties for innocent errors.

Mr. Chairman, we all want a Medicare system that provides ap-
propriate care to patients and fair compensation to providers. I be-
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lieve that by hearing the views that will be expressed by today’s
witnesses, we will gain valuable insight into the actions we in Con-
gress need to take to assure that outcome.

Thank you.

Mr. SHAYS. Thank you. At this time, I recognize the vice chair-
man of the subcommittee, Mr. Snowbarger.

Mr. SNOWBARGER. Thank you. I might first point out to the
crowd that you are lucky there are only three of us. This process
normally takes about an hour when you go through the full com-
mittee, with all of us telling you why we are here.

And thank you, Mr. Chairman, I appreciate your coming to Kan-
sas to hold this hearing. I am pleased that the Government Reform
and Oversight Subcommittee on Human Resources can join me
today in the Third Congressional District of Kansas to discuss the
complexity of the Medicare billing process. It is an honor to have
you and Congressman Barrett here today, and welcome.

Mr. Chairman, a little more than 30 years ago, Congress amend-
ed its Social Security Act to include health care coverage for indi-
viduals 65 and over. As with all Federal initiatives, a bureaucracy
was created to ensure that the program carried out the congres-
sional intent. The goal was to ensure that quality health care was
available and properly administered and that health care providers
were fairly compensated for the care they provided.

When Medicare began in 1967, 19 million people were enrolled
in Medicare at a cost of slightly more than $3 billion. There were
some in Congress at that point in time that predicted that by 1990,
the cost of that would be $9 billion. Well, the reality is that the
actual cost is- more than 10 times the original estimate. Today,
Medicare will serve over 40 million beneficiaries, it will process al-
most 1 billion claims and it is projected to cost $211 billion.

At its inception, Medicare was governed by 150 pages of regula-
tions outlining everything from provider participation to covered
services. And at that time, health care providers had seven general
categories under which they billed Medicare. By contrast, the regu-
lations for today’s Medicare Program take up more than 22,000
pages in the Code of Federal Regulations and instead of 7 general
categories for provider reimbursement, today’s physician must
choose 1 of over 7,500 services that they can bill for.

We cannot say that this entanglement of bureaucracy and regu-
lations is intentional. The 7,500 codes and the 22,000 pages of reg-
ulations were written with the assistance of health care providers
to ward off problems, not to create them. But one must pause when
he hears that there are seven different codes for inserting a cath-
eter into a vein and another seven codes for inserting a catheter
into an artery. It leads us all to question the impact this has on
the health care community to provide quality and cost-effective
care.

A recent OIG report suggests that the Medicare problem is inher-
ently vulnerable to incorrect provider billing practices and an audit
of HCFA’s fiscal year 1996 financial statements conclude that
Medicare lost $23.2 billion to waste, fraud, and abuse. This report
is startling and many in Washington are proposing legislation to
remedy this. Unfortunately, there has been very little work done
to uncover why we are losing money.
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Before Congress proposes a cure, we should better understand
what problems are afflicting the program. If we fail to do this, I
am afraid that Congress will be tempted to add another layer of
regulations to the thousands that already exist.

While it is naive to say that there is no fraud or abuse, I believe
it is also wrong to assume that the health care providers are out
to defraud or abuse the system. Our hospitals and physicians have
a long history of providing quality care to individuals in need, re-
gardless of their ability to pay. However, there is deep concern by
those in the provider industry that inadvertent errors will be
viewed by administrators as fraudulent. With the passage of the
Kennedy-Kassebaum health care bill, the monetary penalties for
coding errors increased to $10,000 plus treble damages. Now that
is not to say that those who willfully defraud the system should not
be punished—<clearly they should and the punishment should be
harsh. But there is an increased uneasiness among health provid-
ers that their ability to care for patients is being compromised by
complex regulations and onerous penalties.

There is no doubt that administering and complying with Medi-
care is an arduous task and if we do not begin to address some of
the problems facing it, it may lead to further erosion of the entire
system. And we must not let that happen. There is a sense of ur-
gency for dealing with these problems because financial integrity of
Medicare will be severely strained by the influx of the baby boomer
generation. It is crucial that we bring simplification to the billing
process because today’s errors will only be exacerbated by the addi-
tional millions of people coming into the system.

The question we must ask is why these problems exist. Is it that
health care providers are committing fraud? Is it that a complex
system is inherently susceptible to waste? Are providers not receiv-
ing the information they need to file accurate claims with HCFA?

We will not answer these questions overnight; however, this
hearing is a great opportunity to begin a dialog about the issues
and our ability to find answers will require the coordinated effort
of an informed Congress, an open administrative agency, and all
health care providers. We must be committed to seeing this task
through to ensure benefits to future Medicare beneficiaries.

Mr. Chairman, I look forward to hearing the testimony. I appre-
ciate the witnesses appearing today. I thank you for holding the
hearing here. And one last thing is I would like to thank KU Medi-
cal Center for providing the facilities for us today. They have done
an excellent job in setting this up for us and I do appreciate that.

Thank you, Mr. Chairman.

Mr. SHAYS. Thank you, Mr. Snowbarger.

Let me say something before I recognize the witnesses. First, any
reference to the IRS or to HCFA, I want you to know is said with
the recognition that Congress is as much a part of the problem as
anyone in the executive branch or the bureaucracy. It would simply
be wrong for us to place the blame with one particular group. We
are all part of this problem and we are all going to be part of the
solution. And to let you know this is not a hearing just to have a
hearing, this subcommittee was the subcommittee that rec-
ommended to the full Congress that we make health care fraud a
Federal offense, both for the public and private sector, because we
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thought it was rather absurd to deal with health care fraud on the
Federal level from wire or mail fraud and only be able to approach
it that way. This is a very active subcommittee. We follow through
with what we do. This is the first of many hearings: We are lit-
erally here in the center of the United States because Mr.
Snowbarger, who has been focused on this issue for a long time, re-
quested the hearing be here. It is important that we are here and
we are delighted that Kansas City is the first place that we have
had a hearing. We want it to lead to tangible results, we want to
be part of the solution and we place blame nowhere. And I just
want 50 say that for all our witnesses, both for this panel and the
second.

And before introducing our panel, I also want to just point out
to you that when we walked into this room, there was a picture of
J.R. Battenfeld, a doctor, who gave his life—this is the J.R.
Battenfeld Memorial Auditorium. He was in the USNR Medical
Corps, and he was Kkilled in the line of duty on February 15, 1945,
serving his country, enabling all of us to have this day to debate
and to argue as Americans in a free society. And I just want to ac-
knowledge his service and to recognize why all of us have the privi-
leges we have today.

And with that, I would just like to point out who is in our hear-
ing and to swear in our witnesses. We swear in all our witnesses,
we are an investigative committee and we swear in everyone, as
they all know.

William Robertson, the senior executive officer, Shawnee Mission
Medical Center, will be addressing us first. Then Dr. David Leitch,
family practitioner, Kansas City; then Dr. Steven Buie, immediate
past president, Kansas City Medical Society; then Dr. David
Cooley, a rheumatologist, Kansas City; Dr. Arthur Rosenberg, sec-
tion chief, Department of Oncology and Hematology, Greenwich
Hospital in Greenwich, CT, my constituent; and then Kathryn
Vance, presently group practice manager for internal medical prac-
tice, Greater Kansas City Medical Managers Association.

At this time, I would invite our witnesses to stand and I will ad-
minister the oath.

[Witnesses sworn.]

Mr. SHAYS. For the record, all our witnesses have responded in
the affirmative.

I will also point out that we are going to be a bit stricter on the
5-minute rule. I realize that many of you have come from different
places and 5 minutes is not a long time; but we are going to try
to stay pretty strict to this 5-minute rule. We will let you go over
a minute, but we cannot let it go on too much longer because what
we want to do is allow for the audience, at the request of Mr.
Snowbarger, to also contribute to this hearing. We are going to go
through panel 1, we are going to ask questions; we are going to go
through panel 2 and ask questions; and then we are going to allow
for anyone in the audience who has heard what panel 1 and 2 have
said, to comment on what they have said, to comment on any ques-
tion that we have asked. We will ask you to sign a card, we will
then see how many people we have. We are going to get out of here
by 4. So depending on how much time it has taken for the first and
second panel, we will know how much time we have for the audi-
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ence. But those in the audience who would like to make comment,
we think we will have the opportunity for you to do that. So you
can take some good notes.

Mr. Robertson.

STATEMENTS OF WILLIAM G. ROBERTSON, SENIOR EXECU-
TIVE OFFICER, SHAWNEE MISSION MEDICAL CENTER, MEM-
BER OF KANSAS HOSPITAL ASSOCIATION; DAVID LEITCH,
M.D., FAMILY PRACTITIONER, KANSAS CITY, KS; STEVEN
BUIE, M.D., FAMILY PRACTITIONER, IMMEDIATE PAST
PRESIDENT OF GREATER KANSAS CITY MEDICAL SOCIETY;
DAVID COOLEY, M.D., RHEUMATOLOGIST, KANSAS CITY, KS;
ARTHUR ROSENBERG, M.D., SECTION CHIEF, DEPARTMENT
OF ONCOLOGY AND HEMATOLOGY, GREENWICH HOSPITAL,
GREENWICH, CT; AND KATHRYN VANCE, GROUP PRACTICE
MANAGER FOR INTERNAL MEDICINE PRACTICE AND PRESI-
DENT-ELECT, GREATER KANSAS CITY MEDICAL MANAGERS
ASSOCIATION

Mr. ROBERTSON. Congressman Shays——

Mr. SHAYS. I am sorry. I am being reminded by the staff that we
have to do one other thing and that is to ask for unanimous con-
sent—I ask unanimous consent that all members of the subcommit-
tee be permitted to place an opening statement in the record and
that the record remain open for 3 days for that purpose. And with-
out objection, so ordered.

I further ask unanimous consent that all witnesses be permitted
to include their written statements in the record, and without ob-
jection, so ordered.

And I would also ask that the record be open for 5 days for any-
one in the audience who would like to submit information to this
committee that it be part of the record. In fact, all the unanimous
consents, without objection, will be for 5 days.

I am sorry, Mr. Robertson.

Mr. ROBERTSON. Chairman Shays, Vice Chairman Snowbarger
and Congressman Barrett, thank you for your interest in address-
ing the complexity of the Medicare Program and for the invitation
to speak here today.

Mr. SHAYS. I am going to start your clock over and I just need
to know if you are hearing in the back. You are hearing all right?
Just a little louder and that will be great. Start the clock over
again, please.

Mr. ROBERTSON. It is good to be here today, I appreciate your in-
vitation to speak here. Welcome to the great State of Kansas.

I am Bill Robertson. I am the senior executive officer of Shawnee
Mission Medical Center, one of the largest hospitals here in Kansas
City and also one of the largest hospitals in the State of Kansas.
Last year, we had the privilege of serving Medicare beneficiaries to
about 94,000 encounters. Serving Medicare beneficiaries is a part
of our mission as a faith-based, not-for-profit hospital and we con-
sider it to be a privilege to do so.

I like to think of our health care system as an ecosystem; it is
one in which there are multiple players and we all interact to-
gether, we coexist, we also coevolve together to create what we
have today. It is a complex system and yet with all its flaws, it is
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one of the best systems in the world. And Medicare plays a very
significant part in that system.

Medicare recipients receive their care from a wide variety of pro-
viders. They receive care in physician offices, in urgent care cen-
ters, in emergency departments, inpatient hospitals, in skilled
nursing units and through home health agencies. Shawnee Mission
Medical Center provides services across this full continuum in
order to best meet our patients’ needs.

Each of these delivery settings has a different set of regulations
and rules around the billing processes that are required. And they
are all complex, they are frequently vague and many times in flux.
And there is no single governmental organization or agency to turn
to, to get clarification as to how they should be applied.

I would like to illustrate the complexity today by describing a pa-
tient. Now this patient is hypothetical, but she is a composite of
the typical Medicare patient. I have sitting here the medical record,
the coding documents, the bill and the cost report that would be
related to this patient. Her name is Grace, she is 70 years old, she
has diabetes and hypertension. She recently came to the hospital’s
outpatient department for a mammogram as routine prior to her
doctor’s visit that year. She went to her doctor’s office the next day
where they drew blood work and also sent that to the hospital’s ref-
erence lab. During her visit to her physician, she complained of
some chest pain that had happened earlier that day and he was
concerned, so he sent her back to the hospital where a cardiologist
did a cardiac catheterization procedure, and the diagnosis was coro-
nary artery disease. Cardiac surgery was scheduled, she was ad-
mitted and the surgery was complete and it was successful. She
went home after § days with orders for outpatient cardiac rehab
services.

Now the outpatient mammogram and the blood work that was
done in the physician’s office were unrelated to her admission; yet
we must, because they were within 72 hours of her admission, be
rolled into her inpatient bill, bundled with that bill. In addition,
outpatient cardiac catheterization procedures are fairly standard
and yet that has to also be bundled into that bill. And we submit
one bill with that. And we also have to bill the cardiac rehab as
a separate encounter.

While the claims will be paid in 1 to 2 months, the cost report
will not be settled by the fiscal intermediary for 2, 3, 4 years. We
expect to settle our 1995 cost report sometime this summer and we
still have an open cost report related back to 1992.

Now the hospital does a lot of things to make sure we are billing
correctly, because we are committed to doing so. We have an overt
philosophy that we are going to comply with the rules and regula-
tions and laws of the Medicare Program. We have an active cor-
porate integrity plan through which we educate all of our employ-
ees; all 2,517 employees get education every year about compliance
issues and how to comply. Every patient, on their inpatient stay,
is monitored by nurses to make sure their level of care is correctly
documented.

In our medical records department, we have a staff that goes
through every chart and verifies that all the medical records are
complete. In addition, we have a staff of coders, all college-edu-
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cated, who go through the chart and put the codes on; very complex
process and we do it twice. We have two different people code every
inpatient record, in order to make sure they are correct. On the
outpatient volumes, we sample that because it is so much larger.

Following the coding, a bill goes through the charge audit depart-
ment where RN’s again go through and audit the bill and finally
the billing department performs an audit before sending the claim
to the intermediary.

Does our system work? Yes, it works. Is it effective? It is very
effective. Is it perfect? No, it is not.

The biggest issue with the complexity of Medicare billing is not
necessarily the complexity itself. It is complex and a hospital can
deal with that complexity much easier than a physician’s practice.
The biggest issue is that simple, honest mistakes are treated as
criminal and fraud under the False Claims Act.

Mr. Chairman, we are committed to not having a fraudulent en-
vironment in health care. We are committed to making the changes
necessary to making the complexity less. And I think today is an
opportunity to start down that road.

What we would recommend—what I would recommend is first
the passage of the Health Care Claims Guidance Act of 1998. This
act will clarify those activities and levels of activity that should be
addressed by the Department of Justice, as distinguished from
those that are simple, honest mistakes in our increasingly complex
system. And second, we need to go back to the environment, re-
build the environment where health care and Government are part-
ners together meeting the health care needs of our communities
and our citizens.

Thank you.

Mr. SHAYS. Thank you very much, and I appreciate you being so
conscious of the time as well.

Dr. Leitch.

[The prepared statement of Mr. Robertson follows:]
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prohlems we and others in the health care community fuce daily; and to suggest
recommendations for rectifying some of thesc problems while ensuring quality and

compliance.

When considering Modicare, most Americans will visunlize a senior citizen in an inpaticnt
hospital sctting. Acute inpaticnt care is just onc part, in fuct a relatively small part, of an arrsy
of Medicarc scrvices provided to the Medicare eligible population. Others include outpatient

scrvices, outpatient surgerics, emergency departinent visits, reference lab tests, and home
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health visits. Across the country, hospitals and health systems submit an average of ncarly
200,000 Medicare claims each day. In 1997, our Medical Center had 94,838 Medicare patient

episodcs, an average of 260 per day.

When Medicare was created, rules and repulations to onsure the accuracy of Medicare claims
werc contasned in a 30-page document. Today, we must comply with 1,756 pages of law,
1,257 pages of regulations interpreting the law and thousands of additional pages of
instructions. In addition, hospitals nationally are required to work with one or more of 43
fiscal intermediaries, each of which has its own distinct procedures hospitals must follow as
part of the Medicare billing process. The laws, rules, and regulations governing Medicare
and the idiosyncrasies of individuul fiscal intermediaries present a formidable and constant

challenge to thc most expericnced billing associatc.

Medicare patients have accounted for approximately 36 pereent of our health care delivery
business for the past three years. In 1997, this represented $49,479,611 in gross revenucs.
The number of Medicarc paticnts served by Shawnce Mission Medical Center increases every

year.

In addition to Medicarc, r¢imbursement rules and regulations must be followed for over 70
insurance companies, managed care plans und FIMO’s whose customers arc served by
Shawnee Mission Medical Center. Liach of these health plans has individual characteristics -
limitations on coverage, determinations of which procedures qualify for reimbursement and

2
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which do not — with which the billing associate must be familiar. Typically, any differences
in understanding arc ncgotiated between the panties involved in an effective and timely
manner. Such is not the case with thc Medicare program. In some cases, adjudication of

specific Mcdicare claims can be in limbo for up to 4-5 years before resolution.

To date, our coding and billing associates have been successful in complying with the
intricacies and vagarics of the Mcdicare requircments. We have 17 associates who are
assigned 1o Medicare coding and billing. Our onding staff of cleven individuals, with coding
experience ranging from 10-23 years each, have either a two or four year college degree. All
posses the appropriatc credentials in their field. The billing staff consists of six individuals
representing 30 years of Medicarc billing experience. The sizc of our staff dedicated to this

purpose has increased by 40 peroent in the past S ycars.

Every effort is being madc at Shawnee Mission Medical Centcr 10 recruit, educate and train
our staff to avoid Mcdicare claim errors. We are proud of our heritage s a health ministry of
the Seventh Day Adventist Church and of our dedication to Christian values in the delivery of
quality health carc. We seek associates who share thosc valucs, and we have confidence that

they are solid citizons of high morul and cthical character.

Orientation to our Medicare billing procedures is cxhaustive, rigorous and never fully
completed. The staff is required (o attend workshops and seminars when new regulations arc

jssued or when ncw interpretations of old regulations are directed. They constantly monitor

3
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fcderal and professional literature for the maost recent updates on changes in how the
regulations are being administcred. They sharc information and instruction in regular staff

meetings in an effort to be as fully informed as possible.

Procedurally, two individuals separately codc cach Medicare claim. If there is consensus that
the claim is coded properly, it moves forward to the next stage for ullimatc payment. If there
is disagreement on proper coding, the department supervisor aticmpts to resolve the question
of accuracy. If no clear decision can be made, the supervisor secks advice from a4 higher

authority. Hercin, however, lies a significant problem.

There is no “final authority” to which health care workers can go to find “correct answers™ for
which an authority will accept responsibility. ‘There is a parallel to the Internal Revenue
Service toll-frec assistance line. Callers can scck advice and use that advice in their tax

preparation. However, if the ndvice is wrong, the taxpayer is still liable.

Because we are both a hospital and a home health provider, Shawnee Mission Medical Center
must deal with two fiscal intermediaries — one far Kansas and one for Missouri. The two
fisca) intermediaries do not always agree on the interpretation of Medicare rules. Similarly,
the Health Care Financing Administration (HCFA) will provide puidance and advice, which
may or may not coincide with that provided by fiscal intermediarics. And none of these
organizations is responsible for having provided the advice if, in fact, a hospital finds itself in
court over the matter. Thus, courts of law hecome the final judges of what is legal or illcgal,

L
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proper or improper, fraud or unintended error in Medicare claims billing. And if found to be
wrong, the hospital will have a significant penalty to pay despite its best cfforts to comply

with Medicare’s rules and regulations.

THE PROBLEM EXACERBATED

Untit 1994, government agoncies and hospitals were in partnership lo make sure both sides
were treated fairly in Medicare billing disputes. Sometimes hospitals were underpaid or
overpaid, but cither way, hospitals and agencics would review all claims and “settie up™, 1t
appears now (he government has abandoned its partnership with hospitals which, by at Jeast

some observers, appears to be a campaign to extract money from hospitals.

The Department of ITealth and Human Services (HHS) has allocated more then $1 billion
through the year 2002 to target every type of provider in the largest-ever investigation of
Medicare and Mcdicaid billing practices. A spokesperson for T3S is on record has having
said the government cxpects to recover between $7 and $11 for overy dollar it spends in its

investigation.

The Department of Justice (DOJ) is employing the Falsc Claims Act in a series of high-profile
investigations of 4,700 hospitals. The subjccts of these federul probes inchude:

The Medicare “DRG three-day window®. DOJ is secking penalties from hospitals
for allegedly submitting improper billing for outpaticnt services that were included in their

inpaticnt payment under the DRG prospective payment system.

s
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Ouipatient clinical laboratory “unbundling.” DOJ ulleges hospitsls are
inappropriately billing Medicare individually for tcsts that legally must be grouped together at
a lower reimbursement rate.

The physicians at teaching hospitals (PATH) audit. Tcaching hospitals and
medical schools are being investigatod to determine whether physician instructors billed

Medicare for work performed by medical residents they supervise.

Yortunatcly, Shawnee Mission Medical Center has nol yot received a “demand™ letier from the
DOJ notifying us that we are under investigation. The method for determining which
hospitals will be investigated is a mystery. The dcmand Jetter informs the hospital it has two
weeks 10 respond to the government or face immediate prosecution, including fines up to

$10,000 plus triple damages for each disputed claim,

Reports indicate that millions of hospital and health systcm dollars are being spent on
Jawyers’ and accountants’ fees instead of paticnt care. Yet, few cases of fraud have been

uncovered. In the majority of cases, hospital crror rates are proving to be minuscule, despltc

its complexity.

Scveral examples of investigative results are illustrative:
¢ DOQJ investigated two hospitals in Alaska and found no Medicare billing crrors. Yet,

they were assessed two small penaltics. No reusons have been given for the penalties,
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o Thirty-four hospitals in Connecticut were investigated regarding the 72-hour window
rule during the years 1990-1995. During that time, the hospitals handled more than 10
million Medicare claims. Fewer thin 3,000 claims were found by DO)J to be in error,
an accuracy rate of 99.97%. Twenty-four hospitals in Maine, investigated by DOJ over
& 5-ycar period, resulted in finding claim crrors of $139,000. The Mainc hospitals had
filed $2.6 billion in tatal Medicare claims during that time framec. This represents an
accuracy raie of 99.5%.

s Mary Hitchcock Memorial 1Jospital in Lebanon, NR, spent more than $1 million in
staff time and fees for attomeys, consultants and accounting assistance to perform a scif
audit on Medicare billing. They did this because (the government demanded the audit as

part of its PATH investgation. They fourd an crror rate of ero.

Adding to the concern of health care providers is the confusion of how rules are to be
interpreted and by whom.. The DOJ investigations are at times contrary to HCFA
interpretations of its own rules. For example:
¢ 1n March 1997, HCFA announced that hospitals had their choice of whether or not 1o
“bundle” (i.¢., combine two or more procedurces for billing purposcs) chemistry tests.
HCT A Iater announced that, offective April 1998, hospitals were got to bundle these
tests. As these changes were occurring, U.S. Attorneys were sending out letters
acgusing hospitals of fraudulently fuiling to bundle lab tests. One can conclude that

there is o lack of consistent, centralized management over these investigations.
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The threat posed by the persistent fear of a federal investigation and potential prosecution has
unwelcame outcomes on the entire medical community. Our dedicated billing staff now
Jabors under a cloud of anxicty that an unintended Modicare hilting crror could result in
significant cost to themselves or the institution. It has added a new level of stress to an

already stressful workload riddled with complexity and confusion.

In an effort 10 ensure corporatc compliance, we have endorsed the statement recently issued
by the Board of Trustees of the American Hospital Association to voluntarily adopt regulatory
compliance programs “ . . .as u way to minimize errors in conforming to highly technical and
complicated rules.” We are doing everything possible 10 strengthen cur formal compliance
program to ensurc that regulations are accuratcly followed. We have adopted the Health Care
Compliance Scrvice made available by the American Iospital Association to achieve the best
possible compliance with the government's complex billing requircments and regulations.
Further, the IIIIS Office of the Inspector General (O1G) has developed a Madel Compliance
Program Guidancce for Hoapitals in conjunction with the Amcrican ITospital Association

which will help us to maintain internal safcguards o assure compliance.

RECOMMENDATIONS
1. We urge lawmakers and regulators to be especially sensitive to the need for clarity in
al! their pronouncements. The rules as they exist today have an infinite number of
ambiguities which are open to multiplc interpretations.

2. We urge the Secretary of HHS o clearly identify “reliable sources” to interpret coding

8
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and billing regulations when questions arise. These authorities must be accoumable for
the reliability of their detcrminations so that if an error is made, it is they who face
retribution rather than a hospital employec making a judgment based on what was
assumed to be accurate information from u higher authority.

. We urge Congress to amend the Falso Claims Act by clarifying what is and what is not
intentional fraud.

. We urge that the Department of Justice be instructed to conduct its investigations on
the assumption of a hospital's innocence of fraud until proven guilty.

. Fipally, we seck a return to the level of partnership between hospitals and government
which exisied in ycars past. The foderal government secks cfficient and cffective ways
to make quality health care available to a tarpeted populetion of Americans, a desire
shared by hcalth care providers throughout the nation. That lofty goal can only be

achieved as allics rather than adversarios.

At lcast some of our concerns can be addressed by using the False Claims Act less frequently

and distinguishing Medicare billing fraud from honest billing mistakes. The Health Carc

Claims Guidance Act, introduced by Reps, Bill McCollum (R-F!) and Bill Delahunt (D-MA),

appoars worthy of your sponsorship and support.

This bill would impose a “d¢ minimus” standard. The standard, defined by the American

Institute of Certified Public Accountants, would cxact penaltics of no more than the amount of

the claim plus interest for Medicarc crror rates of less than & specified percentage.,

9
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1t would establish a “safe harbor™ for haspitals that submit an erroneous claim based on advice
given by fiscal intermediaries and carriers. Such hospitals would be subject to fines limited 10

actual damages and interest, not triple damages plus $5,000 10 $10,000 in fines.

The bill would establish a “safe harbor” for hospitals that have adopied cffective compliance
plans in which they are, after internal discovery of crrors, subject anly to actual damages and

interest, rather than triple damages plus $5,000 to $10,000 in fines.

CONCLUSION

Thank you for giving me this opportunity lo sharc with you the concerns of our staff and
thausands of health care providers thronghout the country on (he very important issue of
Medicarc freud and abuse. We understand and support the government's resolve to
investigatc and punish thosc who abuse the systom. 1am confident that the overwhelming
majority of providers support those cfforts. As taxpaycrs, we in the health care industry are as

disturbed by reports of fraud and abuse in thc Medicare system as are all other Americans.

Regrettably, the curvent dragnet investigative approach dishonors those who daily struggle to
make accurate judgments in a health care environment which becomes ever more confusing
and complex. When thousands of billing decisions are required on a daily basis, there is
potential for the incvitable error. 1Tuman error, however, is vastly difTerent from deliberate

fraud.

10
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The image being created by this high profile investigation is that health care providers are
little more than thieves feasting on the government largess. This image could ultimately
erodc the confidence our patients have in us and in their physicians. But we are reminded that
despite imperfections, problems, and conccrns, we are all still heneficiarios of the finest health
care system in the world. With thc government as a friendly partner, we intend to keep it that

way.

11
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Dr. LEITCH. I would like to thank Congressman Snowbarger,
Chairman Shays——

Mr. SHAYS. I am going to have you put that mic a little closer—
I am sorry.

Dr. LEITCH [continuing]l. And Congressman Barrett for allowing
ane to talk today. My name is David Leitch, I am an old country

oc.

I have been invited here by Johnson County Medical Society to
speak about my experience with the E&M guidelines that are cur-
rently about to take effect. My purpose is to speak against these
guidelines because they are going to work against access to medical
services by Medicare beneficiaries. In addition, their effects are un-
predictable in terms of quality of care and outcomes measurement,
and the potential for accusation for fraud and abuse is tremendous,
particularly if the record review is not done by professional review-
ers, that means either M.D.’s or D.O.’s. The coding after docu-
mentation is impossible.

Starting in October 1997, with preparation that I could get from
the Kansas Medical Society, my medical journals and Family Prac-
tice magazine, I devised a process for recordkeeping to try to com-
ply with all the requirements of this. As you will see in my exhibits
in the back—and I am sorry I cannot put them on the screen—my
recordkeeping has gone from two lines in 1975 to four lines in 1985
with the SOAP program, to a one page per patient encounter docu-
mentation in 1995. Starting in October 1997, it took 10 pages of
written documentation for me to see one Medicare beneficiary and
feel like that I was in compliance with all the records requirements
contained in the pink document you have on that big pile of stuff
over there that finally arrived in the mail in March 1998. You have
copies of all those and I do not expect you to read those or look at
the details at all, but you need to understand what cost this has
incurred.

In amount of time to be able to prepare these documents and be
ready for a patient encounter tomorrow, my office staff, which is
primarily me and my nurse, because I think only professional peo-
ple could prepare the documents that I think are required to be in
that record, we are spending 2 hours in the evening before we saw
the patients the next day. In about December, my nurse told me
she was going to quit—and my nurse is my wife. [Laughter.]

We have now run this for 6 months and 1 would like to be able
to sit here and tell you that this amount of preparation and time
has caused me to see fewer patients, and it really has, it takes me
2 hours in the evening or the nurse, to prepare the documents. It
takes me about an hour after I get through in the day to properly
code and finish the documentation and satisfy my wife that I have
filled all the bullets and all the shaded area.

The problem is that I am in a rural medically underserved area
and I cannot see five fewer patients a day, which is what it costs
me in time. These are my friends and my neighbors and they do
not have any place else to go. So that I sacrifice my time and I sit
there and do it because I have to take care of these people. I have
been doing it, I have been in the same town for 31-plus years and
I aim to retire there sometime, and you all are going to force me
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to retire pretty damn quick if I have to keep doing all this paper-
work.

The problem with the paperwork also is that if I give a reviewer
10 pages of office notes, there is going to be a mistake someplace.
If it is going to cost me $10,000 for that one mistake, for $36.99,
I am not going to stay in business very long. The threat of some
claims reviewer at point X looking at a record and saying this is
wrong and it costs you $10,000 is terrible. And this is going to hap-
pen. This is rumor, but I think it is really true and you can prove
it. A clinic in North America, in the northern United States was
reviewed by pre-audit claims and $40,000 worth of claims were de-
nied. They were not denied because of the documentation, they
were not denied because the codes were wrong. They were denied
because the claims reviewer could not read the doctor’s signature.
And because it was not legible, they denied the claims.

Now even in a court of law, you are entitled to put down your
X. As long as you hold the pencil, the X is yours, you are entitled
to seribble your name even if it is scribbled, but it is yours. But
to allow someone to deny your claim for a significant financial out-
come because of that, I think you can understand what we are wor-
ried about as far as fraud and abuse is concerned.

There are no good studies that all of these added requirements
does anything for quality of care, for review by HCFA.

In summary, I would like to say two things—one, there is no
pilot project that all of this documentation will do anything, there
are no scientific studies that show it will do a thing. My rec-
ommendation is that this whole thing be scrapped, that it go back
to the drawing board, that the guidelines be looked at after a pilot
study that shows what is possible and what is not possible. There
is not even any computer gurus that can figure out something to
be able to let you plug this in and come out with an answer. How
can they expect us to stand the risk of fraud and abuse when no-
body else can figure out what is going on?

I thank you very much for allowing me to make comments and
I would be happy to entertain any questions or provide written
summaries of this if you wish. Thank you.

Mr. SHAYS. Thank you, Dr. Leitch. [Applause.]

Let me just say I get the sense of where the audience is coming
from, but I am just concerned—{laughter.] I am just concerned that
it not happen after every speaker because I know it would be a bit
redundant, and given that Dr. Rosenberg, my own constituent, led
the applause, I feel—{laughter.] Dr. Buie.

[The prepared statement of Dr. Leitch follows:]
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WRITTEN TESTIMONY TO THE HOUSE
GOVERNMENT REFORM OVERSIGHT SUB-COMMITTEE
ON HUMAN RESOURCES

Prescated 9Apr98 st Batteafeld Anditorium, U. of Kansss Medical School,
Kansas City, Kansas

1 would Bk 10 thank Covgresemun Snowbarger, Chairman Shaya, snd the rest of the
subconnificc oa Human Resotroes for allowing me to0 speak before them todsy.

My name is David A. Leirch, M.D. ABFP, a solo, rural famdly physician, for 31 +
years in Gamett, Kansm, (population 3200), and I have boan ssked 10 sposk by the
JOHNSON COUNTY MEDICAL SOCIETY, %o speak for THE ANDERSON
COUNTY MEDICAL SOCIETY, and the KANSAS ACADEMY OF FAMILY
PHYSICIANS. 1t is an honor to be allowed to do this as 1 authored 3 resolution in the
Kansas Medical Society in 1992 which passed and was carried to the Amanican Medical
Associstion by Kansas and adopted by the AMA; that to make negotistion betorecn the
AMA and the governmental bodies of HFCA, HHS, the Department of Justice, and the
Congroms be the highest priority of the AMA.

My FURPOSE IS TO SPEAK AGAINST the receatly written E/M charting
requirements by HFCA scheduled to go into effect 1Jul98 because they are going to wark
sgxinet ACCESS TO MEDICAL SERVICES by Medicare beneficiarics, particulady in
rural America In addition their effects are unpredictable in forms of quality of care and
outoomes moasuramant, and the potential for accumsation of FRAUD AND ABUSE is
tremendous, particulardy if record review is not done by professional reviewen { MD. or
D.O.). The coding ' after the documentation is impossiblet

My background in this area besides taking care of patienss who choose t0 have me
attond them inchades two years in the USPHS, participant in modical stafY records roviow at
my local hospital, peer reviewer for the Kansas Medicare carrier in years past, participant
in the pretrial review of modical care as legislxicd by the staw of Kaoeas, member of the
KMS THIRD PARTY PAYOR COMMITTEE for 6 years, member of he KMS PRO
OVERSIGHT COMMITEEE for 7 years, mamber of the Kansas Medical Socicty
Executive Committee for two years while chairman of the Kansas HOSPITAL MEDICAL
STAFF SECTION, and represenstive to the AMA-HMSS SECTION, serving both an
reference committecs st the AMA-HMSS and as their spokesperson 10 & refarence
conmnittee of the AMA.
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The training of physicians cmdyhptminﬁ:lﬂ)wofmm sl
w-aﬂnUMyomeuScbolofMgﬁ,ﬁnmﬂdpmymﬂmfu
charting as it is required at the presarnt thmo. mmdmhnws-u_m
&Mﬁmumwnbwwmm&mmmm
plysician’s rocards looked Kke EXHIBIT I n 1975. Evolstion of office notes looks ko
EXHIBIT 11 written in 1985, using (e then ncw SOAP farmat. EXHIBIT DT shows what
1995 office notes looked Eke after the E/M documentation requircments of 1994. Ypuwl
aote the E'M coding guidelines at the top of that (and cvery patient cacounter) page o my
aoffice records.

Starting in October, 1997, xmm»mmumuumdu
rulings of HFCA 23 I understand them, mmuw«umwm
( two hour canfercnce by knowledgesble experts in the field ), recommeadations by the
MdFﬂyWhMMWMFMYPHYm,
and publishod recommendations by the FAMILY PRACTICE MANAGEMENT journal;
( “Exam Docomentation Just Gat Harder,” October 1997, pege 75, “More Help With
Exam Documantstion,™ November/Decomber 1997, page 63, and “Three Docamentation
Tools That Wark,” January 1998, page 29). Howcver, after all this, in the March, 1998,
jasne of FPM and sfier dscussing s “simple® sxample codisg evahustion of 2 mursing
home pstient with their recommendations; thelr EDITOR'S NOTE; © WHILE CODING
CHALLENGE REPRESENTS OUR BEST EFFORTS TO PROVIDE ACCURATE
INFORMATION AND USEFUL ADVECE, WE CANNOT GUARANTEE THAT
THIRD-PARTY PAYERS WILL ACCEPT THE CODING RECOMMENDED." (FPM,
page 29)

Aa [ understand the above and the publication, DOCUMENTATION GUIDELINES
FOR EVALUATION AND MANAGEMENT SERVICES published by the Arncrican
Medical Association snd HFCA, Nov. 1997, this is what is required at tho present time for
a Medicare bencficiary to be scen. EXHIBITS IV thwa XTIV show tho ANNUAL ROS
pages aod patient's listing of familly history, medical ilncsses, surgery, modications and
health acreaning tests. If this information is not i my record and HFCA does a
prepsyment sudit, which all physicans have been promised, then HFCA will withhold
paymacat for that visit You can camparc Exhibit [ or I or I 10 today ‘s roguirement in
Just docomeatation and ece the tremendous time ouflay increase.

A visit for belp by a Mcdicare beneficiary at the prescnt time roquires filling out a 7
page health ssscasment and ROS (review of systems) before they are seon. Kyou are 30
years old and are hoalhry this is not a big probiem, but if you are 80 years old, bave
nuiﬁﬂcmnmweondﬁumdon'tmmulamnﬁﬂphnﬁnww
Al!zhdmmdilnq&awbmw&ﬁmnmdab(af&mmm
cven arc allowod 10 take these pages home to compicts 0 they can get i right. This
requirement is almoet imposaibic for many nursing home paticns, yet there is no ruling
abomwhe&aﬂ:emﬁmhmpuwmdmyhdpm&wbdm&om
guardian has to do this, or who i 10 decide if in fact the paticat can do i, (xnd [ am
Wafﬁmdnd;bubyﬁvﬁgmypnfnimﬂql’imuhuﬁmhhuy
opinion. unabic to complete this chare). Yet there are 0o good studies that a0 of this sdded
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mcﬁnammwmmumnm@mw
CARE, o ¢ven improve the accuracy of billing information for HFCA.

The assimilation of sl of this information, true or false, for e allogation of improved
QUALITY OF CARE OR OUTCOMES DETERMINATION under the threat of
wmammmmm«mnmnmm
SHADED BOXES for claims revicwers, Mnmmmmm
mmiama&emhmﬁmao@m thare is 0
assurvance that provider generated forms will be satisfactary 10 claims reviewers or
physicians ( if thoy are used for review), and there is no sssurrance that sty deviation from
unknown standards generaied by HFCA will not be considered FRAUD AND ABUSE
and result in refusal to render psymont. There i no agrecment that present rules will not
be changed in the immediste future, tros docreasing the urge 10 design of buy some
computer package o satisfy the present requirements if such 2 program was avallable,
which [ have been tolid is not.

The serionsnees that CONGRESS snd HHS hawe placed wpon FRAUD AND ABUSE
in well recogrized in rural America. We undarstand that HHS and i Depertment of
Justice took over $100 million in Medicare trast funds in addition 0 their regular budgetod
sppropriations to fight FRAUD AND ABUSE, and tho FB{ recaived $47 million this year
and that will incresse t0 $114 over the next three yesrs i ivestigate and prosecute
FRAUD AND ABUSE a# thoy choose 10 define it (AMANews 9Ma98 ). In Kanans the
Medicare Medical Director has just relcssed a status report an sudits of the Srst 3,000
claims fa the prepayment review process: 4% were up-coded (as determuined by Medicare
without appeal or further information), 2 % were under<oded, and, "Most surprising to
the Modical Director, however, was that the same phywicians who were up-coding were
undercoding!® ( KANSAS PHYSICIAN, FEB98 ). THIS POINTS OUT JUST HOW
HARD IT IS TO PRACTICE EM CODING UNDER THE PRESENT GUIDELINES,
snd further scarcs aff of us a3 10 the poteatial for FRAUD AND ABUSE charges. The
gridelines are “ wo camplicated ™ acoording to the AMERICAN SOCIETY OF
INTERNAL MEDICINE and some of the other groups. (HEALTH BUSINESS DIGEST
Vol.3 No.2 Feb98)

The added rules take » considerable amouat of time that an akeady overburdened
private raral practice doesn't have. [ have two and one-half empioyocs in the front affice
sod one affice nurse to help me take care of twenty-five to thirty paticats 3 day in a roral
underserved area. The addod form requirament takes staff time 10 geaerate biank forem,
run forms Sy & copy machine three imes 1o generate a single patient encounter form with
what I think is » satisfactory content of what HFCA MIGHT WANT! In addition the front
staff has to make sure the beneficiarics (il out completely the health inventory now (and
keep track of the mnivensary of the ANNUAL ROS). They bave to filo all those forms
whea they aro finished in an immmediately accessible location ss they will be necessary for
documentation with each patient encounter, and this paging thrs will have to de
individually noted on the page: { “A NOTATION OF “OLD RECORDS REVIEWED”
OR “ADDITIONAL HISTORY OBTAINED FROM FAMILY™ WITHOUT
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ELABORATION IS INSUFFICIENT"... DOCUMENTATION GUIDELINES FOR
EVALUATION AND MANAGEMENT SERVICES, page 47).

In addition 10 the staff time there is 3 considerable PROFESSIONAL TIME
component in  preparing 8 CUMULATIVE PATIENT PROFILE ither from the petiont
Mﬁmamwmhmmhmw
diagnosca, dates of procedures, documenting medicetions, afiergios aad what reacion
occumred, and wpdates of family ifincascs, many which occurred st the tum of the ccotury.
This takea about two houmns every evening to propere for the sppointments for the following
day in a practice which is 60 % Mecdicare. To follow the lotter of the law you have 10
fnitial the source material scanned to obeain this informataion and dats it every time. Thin
can anly be danc by a narse or & physician in iy opinion.

The additional patient time inchudes the compiotetion of the scven pages of health
information and ANNUAL ROS, the clovation of the paticnt’s blood pressure in doing
this bareancratic gathering process, the amount of time i takes fior the pstient's BP 0 go
dowm s0 I can be sere what the real BP i, and a sometisncs short and somotimes lang
explanation to the pationt just what this is all about, as ] anderstand it THEN, AFTER
ALL OF THE ABOVE, the doctor, me, gety to comrverse with the beaeficiary, examine
the paticat, arder the appropriste tests and document the ncoomity and the rosults of those
tests, cvaluate lab and x-rays ss there are no consultants or radiologist t0 read thom for
while e paticnt i there, then diagnosis the condition, reassces amy md all co-morbidity
conditions, prescribe appropriate medications aficr revicwing all current medications, and
redace all of this © BULLETS AND SHADED BOXES for sanac claizs reviewer 0 add
up, and arrive at & ¢pt code and not apppear o be committing FRAUD AND ABUSE
when arriving at an EM code. There are ao E/M svaluation programe available in
computar form, and I zm told that this has been tried and declared NOT POSSIBLE! I
have the Kansas Modical Socicty and its Modicare interface person, Caralyn Price, to
consalt with, and a practice consultant who is somotimes available, bat how can you se
ﬂlﬁnwihcodmﬁlychlbadqinhoﬁecphmwmﬂhh,d
nuraing home viaits. I makes cents t0 uss them if you are risking a $10,000. fine for every
Enmc& but it docen’t make sonee, and IT ISN'T THE PRACTICE OF

THIS PROCESS RESULTS IN A DECREASED ACCESS OF MEDICARE
BENEFICIARIES TO MEDICAL CARE IN RURAL AMERICA. R takes two houres of
profcesional time & day to got ready for a typical office dsy. It takes me sbout one extra
howa&ybomﬂ:bﬁomﬁnddoﬁpoﬁ«mw«kbwb-m
22 [ know how . This makes me either work one hour longer a day for the sme
reimbursement, or sce FIVE fower paticnts s dsy in an akeady underserved arca. In some
mﬁwmmwwmmmmnnmm
care of Medicare paticnts. Tho added pages of paper creates sddisional space
roquirements to store the added pages rosulting in the only econamic benefit to all this
documenting, that of the paper and ink industry and the buikling tradcs.
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scheduled to mmlmmmnawqm
wxmm%mm;&bﬂhwt ot Lovel § visits.
Wuﬂmmn&uﬂyhﬁumhmmhw4ds
viaits. r«mummm-ummmw.ws
becausc thare was no established definition of a comprebonsive eye exam. (Am.Med
News, Vol 4], nam 12, page 3A). Mmmﬂxmumﬁmwm
in the real warkd, and they just won's work! lmﬂmuﬁDt.Nd._Bm&:,.M‘.D,
President of the AAFP in his March 16, 1998, prescatation 1o the Practicing Physicisos
Advisory Council;

“The American Acadenty of Family Physicians strangly belisves that the /M
documentstion gnidelincs a3 currently constructed are unscceptable and cannot be fixed by
minor alterstions. Am&ﬂy,muph%&f;?ﬁ;.dm%mmﬂ
guiddlines nd suapond the July 1 implemontation daac for their woage. [t ia time 10 retum
1o the drawing board and to develop aaother proposal for docomenting the services that
trymicians furmish to beneficiadies.”

IN SUMMARY, THESE ARE THE REASONS I AM AGAINST THE NEW E/M
CODES AS STATED BY HFCA TO GO INTO EFFECT 1JULSS.

1. THEY WILL DECREASE ACCESS TO MEDICAL CARE BY TITLE XVIII
AND XIX BENEFICIARIES

2. THEY GREATLY INCREASE OUTLAYS OF TIME AND RECORDING
ENERGIES

3. THERE IS NO EVIDENCE PREPARATION OF STANDARDIZED FORMS
PMPROVES QUALITY OF CARE ( and ? effect on outcomes measurement)

4. NO EVIDENCE THAT STANDARDIZING OF FORMS FOR PAYMENT
WILL IMPROVE EITHER REPORTING FOR DIAGNOSIS FOR PAYMENT EASE,
OR ACCURACY OF CARE RECORDING FOR QUALITY CONCERNS OR FOR
ASSESSING FRAUD AND ABUSE

5. NO ASSURANCE FORMS CAN BE AUDITED BY
'NON-PROFESSIONALS ( non- MD or DO)

6. THIS CREATES AN ENLARGING AREA OF INFORMATION FOR
BUREAUCRATIC QUESTIONING, PROTESTING, DENYING, OR PROSECUTING
UNDER THE ALLEGATION OF FRAUD AND ABUSE

7. THAVE A STRONG FEELING THAT ACCEPTANCE OF CHECKS OR
ABBRE VIATIONS OF NORMAL WILL BE REVERSED IN THE IMMEDIATE
FUTURE TO THE LARGE INCREASE IN PROFESSIONAL NOTE INPUT ON
EACH RECORD WITH RESULTING DECREASE IN TIME AVAILABLE TO
OTHER BENEFICIARIES
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1, and the many phrysicians 1 speak for, thank the sub commitice very nruch for your
interest apd attention to the subjocts discussed above. If I can answer any questions you
might have regarding the above, or provide you with any further testimony, written or
otherwise, &t a Later date foel froe 10 ask and 1 will try t0 comply with your wishes.

DAVID A LEITCH, M.D. ABFP
$36 W. FOURTH AVE. SUITE 404
GARNETT, KANS 66032
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Dr. BUIE. Thank you. David is going to be tough to follow. That
is the bottom line right there.

We are at a critical juncture in the evolution of Medicare. The
private practice of medicine——

Mr. SHAYS. Dr. Buie, I am sorry, we will start your time over
again. You have got to talk into that mic.

Dr. BUIE. Better?

Mr. SHAYS. Yes, that is better.

Dr. BUiE. We are at a critical juncture in the evolution of Medi-
care. The private practice of medicine is imperiled like never before
and the ability of physicians to advocate for their patients is be-
coming dramatically limited. Qur aging population, demands of all
interest groups and the explosion of technology all threaten the via-
bility of Medicare. Cost containment is legitimate, but it must be
bI?fl_anced against the legitimate medical needs of our elderly and
infirm.

Over 800 million Medicare claims are filed annually and the ex-
?enditures for the 40 million elderly total approximately $210 bil-
ion,

Our health care system is simply the most complex in the world.
Access to health care coverage in the commercial area is at crisis
and if present initiatives are finalized, access to care for Medicare
patients will dramatically worsen. Nearly 50 percent of physicians
surveyed restrict services to Medicare patients already, three-
fourths do so because Medicare generally pays only 50 percent of
the physician’s actual fee. That same percentage of physicians re-
strict Medicare services because of regulation. Currently, there are
over 47,000 pages of documents related to Medicare, at least three
times the size of the IRS Code. In an era when many in Govern-
ment call for paperwork simplification and reduction, no relief is in
sight in the medical arena.

It is critical for us to determine a uniform definition for health
care coding to control costs. Presently there are 10,000 different
E&M codes that can literally be combined into 99,000 different pos-
sibilities. One can easily appreciate how vague and inexact the sys-
tem is. Compounding the problem is the code determination will be
by lay personnel rather than practicing physicians. There is no
source that can guarantee a safe harbor for physicians with coding
questions, no phone number to call for a guarantee. In the past,
regulations defined fraud as intentional deception that resulted in
unauthorized benefit. That was consistent in both public and pri-
vate sector. The courts in the past had to find that a defendant
knowingly and willfully committed the act. Abuse has always been
much less well-defined. In a time when medical directors and not
patients or treating physicians are defining what is medically nec-
essary, a huge conflict of interest exists. Patients and doctors
should have coverage understanding at the start of the process and
not the end. The past standard of fraud should be maintained. To
attach a civil penalty of up to $10,000 per occurrence and criminal
prosecution when there are large areas of disagreement in coding
is simply not fair or acceptable. Physicians want true fraud pros-
ecuted to the highest degree so that the monetary drain to tax-
payers is eliminated.
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There is huge concern that the guidelines will diminish already
scarce patient and doctor time with charting activity. Pilot physi-
cians pursuing the documentation as proposed will see five fewer
Medicare patients per day and increase staff time by at least 2
hours per day. Physician overhead will escalate and reimbursement
will continue to shrink. The sickest patients, such as diabetics, run
the risk of increased avoidance by a physician due to time and li-
ability demand. Medicare records format requires redundant infor-
mation at each visit and actually may make the most pertinent
clinical assessment harder to find in a chart.

The National Health Care Fraud Association has estimated true
fraud, after 27,000 studies, at a conservative 3 percent. The re-
gional director of Blue Cross and Blue Shield in Kansas has re-
viewed 3,000 claims in our area and finds a net upcoding of 2 per-
cent. Unfortunately, certain areas of the country, such as south
Florida show pockets of upcoding of up to 50 percent. This suggests
that a pilot project in problem regions may recover the most loss
without creating a massive nationwide bureaucracy. Physicians
faced with liability and complexity will simply not be able to sus-
tain physician/patient relationships.

There are desirable solutions.

Delay in the implementation of the guidelines as they stand is
paramount.

Massive revision and simplification must be undertaken.

Civil monetary penalty and criminal prosecution not be allowed
unless a physician intentionally bills a patient for services not
given—true fraud.

In cases of repeated upcoding, carriers could reimburse at a
lower fee. Physicians then could be allowed to appeal and prove a
higher level of care if care is appropriately delivered and reliably
documented. That is happening in 70 percent of cases.

A pilot project is necessary.

Copays and medical savings accounts should be enlarged so that
patients can self-audit.

Doctors should be allowed to code in their charts significant and
positive efforts in the most concise form.

We would also urge that a bipartisan medical commission should
examine this issue.

Health care is a business, but it is a business like no other. Care
rendered in good faith should be examined without coercion.

We appreciate you re-evaluating this issue.

Mr. SHAYS. Thank you, Dr. Buie. [Applause.]

Dr. Cooley.

[The prepared statement of Dr. Buie follows:]
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HICKMAN MILLS CLINIC

| 11201 Colorado Avenue, Kansas City, Missouri 64137-2596 » (816) 763-5200

KANSAS CITY SURGICAL GROUP, INC. J.E Spumey, MD. . ADMINISTRATION
QENERAL SURGERY K, Steven E Buls, M.D. ¥ Doneld D, Paimer, Sr.
Salomon Lewition, M.O. Michest L Munger, M.D.
Thomas A. Franey, WLD. Sumsn L Les, MO.

Medicare Testimony for Field Hearing:

On behalf of the Metropolitan Medical Society of Kansas City, | would like to thank Chairman
Shays and Vice-Chairman Snowbarger for inviting comment on this critical issue: Medicare
Cures for Billing Code Complexity.

Physicians and health care professionals are at a critical juncture as the evolution in Medicare
continues. The private practice of medicine is imperiled like never before and the ability of
physicians to advocate for their patients is becoming increasingly limited. Upon the inception of
Medicare in 1965, it was clear that Congress acted with the intent that there would be no
Federal interference in the practice of medicine. Section 801 stated: “nothing in this title shall
be construed to authorize any federal officer or employee to exercise any supervision or control
over the practice of medicine or the matter in which medical services are provided...”

Our aging population, the demands of all involved interest groups, changing demographics, the
explosion of technology, and the increasing complexity of health care over time all threaten the
economic viability of this critical program. Cost containment is legitimate, but it must be
balanced against the legitimate medical needs of our elderly and infirm.

Presently, over 800 million Medicare claims are filed annually. Annual expenditures for the 38
million elderly recipients now total approximately 208 billion dollars. Medicaid, which covers the
36 million indigent patients and disabled now spends $147 billion annually. The recent federal
expansion of health coverage for children in our society will meet the average $500 per year
cost for many of our indigent youth. It has been estimated that if Medicare is expanded as the
President has proposed by extending coverage for up to 3 million more 45-55 year olds, their
annual medical costs will average $5,000 each.

The United States Health Care System is simply the most compiex and expensive in the world,
yet it still fails to extend coverage for over 40 mulkon citizens in our country. Access to health
care coverage in the commercial area is at cnsts, and if the present initiatives are finalized in
their present form, access to care for Medicare pauents will dramatically worsen. Nearly 50%
of physicians, when surveyed, relate that they restrict services to Medicare patients. Three-
fourths of the physicians who restrict services do so because of cuts in reimbursement, relaying
that Medicare generally pays only 50% of physician's actual fees. That same percentage of
physicians restrict Medicare service because of hassles and regulations. Currently, there are
over 47 thousand pages of documents which are related to the system; 3 times the size of the
IRS code. Summation documents alone from Medicare number 2000 pages. This is prior to
the release of the anticipated “mega reg,” scheduled to be out on June 1, which will establish
rules for the new Medicare choice plans. In an era when many in government call for paper
work simplification and reduction, no relief is in sight in the medical arena.

1
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Virtually every interest group within the health care system (patients, doctors, hospitals,
insurers, the legal profession, governmental entities, pharmaceutical companies and other
ancillary providers) has contributed to this crazy quilt system. Wt is legitimate and critical for us
to try to find consensus, to determine a uniform definition in health care coding, and to control
costs. Presently, there are 10,000 different E and M codes that can literally be combined into
99,000 different possibilities for describing physicians’ services. One can easily appreciate how
vague and inexact this system is. Code determination wilt be made by lay personnel rather
than by practicing doctors. In the past, common law and Medicare/Medicaid regulations
defined fraud as an _ntentional deception or misrepresentation that resulted in some
unauthorized benefit. This was consistent in both public and private sectors. Courts in the past
had to find that a defendant knowingly and willfully committed the act. Abuse has always been
much less well defined. It is characterized by Medicare/ Medicaid regulations as practices that
are inconsistent with accepted medical practices where unnecessary services may be provided,
although not intentionally misrepresented. This area is not at all clearly or consistently defined.
In a time when Medical Directors (not patients or treating physicians) are defining what is
“medically necessary,” "over-utilization,” and failure to follow "practice guidelines”, a huge
conflict exists. We feel that physicians and their patients shouid be the ultimate arbiters in
determining what is medically necessary. Patients should have coverage understanding at the
start of the process, not at the end. The standard for fraud should be maintained as deliberate
misrepresentation in medical services billing. To attach civil monetary penatty and/or criminal
prosecution when there are large areas of disagreement in coding is simply not fair or
acceptable. Physicians want true fraud and billing for services not rendered prosecuted to the
highest degree, so that the monetary drain on taxpayers is eliminated. That does not equate to
differences in defining charges for care rendered in good faith.

There is huge concemn that if the guidelines are enacted in their present form, already scarce
patient and doctor time together will be diminished, as doctors sacrifice patient time for charting
activity. Pilot compliance attempts in our region have found that physicians pursuing
documentation as proposed will see five fewer Medicare patients per day and increase staff
time by as much as 2 hours per day. Ancillary costs and physician overhead will continue to
escalate while reimbursement shrinks. The sickest patients run the risk of increased avoidance
by physicians due to time and liability demands. In order for physicians and patients to spend
more time together to ensure quality care, implementation of these guidelines should be
delayed in order that they may be markedly simplified. Many also fear that the Medicare
records format requirement forces redundant information at each visit, and may actually make
the most pertinent clinical assessments even harder to find within a patient chart. These
dynamics imperii the private practice of medicine for most middle Americans.

In an era of consolidation, when afi heaith care entities are becoming larger and employed
physicians are now the majority, physician advocacy for patients becomes increasingly
clouded. The areas of primary care, rural practice, urban indigent care delivery and specialities
caring for the chronically ill are especially hard hit under this scenario, because of the depth
and breadth of required care and the lowest reimbursement levels, historically.

In 1997, the OIG reviewed a fraction of Medicare claims: §,300 for anly 600 Medicare
beneficiaries, From that small sampling the study estimated overpayments in the range of $23
billion for the ertirety of the Medicare program, representing 14% of all Medicare spending.
Inspector Brown did admit that the department could not quantify what portion of the rate was
attributable to fraud. Itis estimated that 47%of those payments were deemed inappropriate
because of “insufficient” or unsupplied documentation, and 37% were described as "medically
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unnecessary” services as defined by Medical Directors. “incorrect coding™ accounted for
another 9% of the total. Practicing physicians feel this is a marked over-estimation.

In contrast to the above study, the National Health and Fraud Association, made up of 50 payor
and law enforcement groups, estimated true fraud at a more conservative 3-5%. They made
this determination after reviewing 27.000 different heaith care fraud investigations from their
member companies. One health care lawyer, Edwin Hopkins of Florida, estimated that
approximately 1/10 of 1% of active physicians are involved in outright theft. However, these few
often pursue claims on a very large scale.

Unfortunately, certain areas of the country have had concentrated fraud and abuse, such as
New Jersey, Florida and other coastal areas. The regional director of BC/BS, Dr. Pat Price,
has reviewed over 3000 claims in Kansas and the greater Kansas City, Missouri area. He
relates finding a 4% upcode rate and a 2% downcode rate in contrast to other regions which
show certain pockets of up to 50% of upcoding. Or. Price found that the same providers were
involved in both upcoding and downcoding, underscoring the confusion in the system. Many
would suggest that a pilot project in problem regions may recover the most losses without
creating a nationwide massive bureaucracy. There is no existing mechanism for payers to
disperse undercoded claims back to providers for the care they are rendering, as a fair system
would dictate. There is also no authoritative source that can guarantee a safe harbor for
physicians with coding questions.

The OIG study estimated that approximately 40% of overpayments were made to lab, durable
medical, nursing home and other ancillary services; 32% were to hospitals; and 22% were
divided among dentists, chiropractors, nurse practitioners, physician assistants, podiatrists and
medical doctors. Despite the accusations of large criminal elements stealing from seniors, an
estimated 40% of “over-reimbursement” for home care spending labeled as improper went for
services that were provided at patient request.

The FBI has stated publicly that physicians are not responsible for the vast majority of heaith
care fraud and abuse, and that only a small number of physicians seek to gain through
fraudulent practice. The AMA continues to collaborate with FBI and all interested agencies to
improve fraud detection and enforcement.

With the passage of HIPPA, many changes to federal fraud and abuse laws occur. The past
practice of using common law and mail fraud definitions, which define fraud as knowingly and
willfuily engaging illegal contact, precluded the prosecution of an innocent mistake. Health care
fraud is now considered an independent federal crime. Civil monetary penalties have been
raised to $10,000 per occurrence with treble damages. Program exclusions have been
enlarged. Despite the efforts of the OIG and the Department of Justice, Congress lowered the
intent standard for fraud prosecutions. Money laundering charges and racketeering parameters
can also be brought. A bounty system has been created which would allow whistle blowers,
(including disgruntied employees) to share a portion of the settiement amount. Settlement funds
do not retumn to the general fund but can be given to auditing and prosecution ams. If it is
found that disputed funds actually go to legal representation of an accused person, those funds
could also be seized.

All these actions have created the unintended consequence of the most hostile environment to

the private practice of medicine yet known. Physicians, faced with massive liability and
camplexity, will simply not be able to sustain private practice in the foreseeable future. The
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base physician/patient relationship, where an individual physician has responsibility to the
individual patient is seriously undermined with these trends. There is tremendous coercion to
settle disputed claims as the government seeks a steady revenue source.

All major medical organizations have gone on record against the July implementation date.
Massive efforts at education by all medical societies is currently underway. There are desirable
solutions on the horizon.

1. Studies should be done to accurately define the extent and scope of real health care
fraud and how best to allocate auditing and prosecution functions to ensure maximal value on
the part of beneficiaries and taxpayers.

2. Delay in the implementation of guidelines as they stand is paramount. Massive
revision and simplification must be undertaken.

3. Civil monetary penalty and criminal prosecution should not be allowed uniess the
physician knowingly and intentionally bills for patient services not given, lab or procedures not
done, or equipment not delivered. In particular, prohibition of prosecutions involving evaluation
of management codes for office visits should be placed under moratorium.

4. A pilot project in one region of the country should be undertaken prior to a nationwide
implementation, to see if fraud and abuse may be reduced by any significant amount.

5. Co-pays would bring patients back into the responsible self-auditing position of
ensuring that a given home heaith visit, lab test, office visit, or procedure is actually being done.
Waivers of co-pays for the truly indigent should be allowed.

6. Medical savings accounts should be expanded so that patients themselves
can define what is “medically necessary” with their own budgeted account, individualizing their
values and needs.

7. Doctors should be allowed to code in their charts significant positives and negatives in
the most concise form to minimize redundant charting.

8. Advisory opinions on safe harbor definitions and physician legal immunity for
reporting episodes of fraud and abuse must expanded and protected.

9. EOB's should be written so that beneficiaries can understand them and therefore
audit their own care.

10. Overzealous law enforcement activities such as unwarranted forceful entry, bounty
hunting and display of deadly weapons in circumstances where no harm to officers is occurring
should be prohibited.

11. Passage of the Administrative Civil Rights Act to ensure due process on the part of
physicians should be enacted.

12. Physicians should be allowed to voluntarily accept assignment for low income
beneficiaries and to waive Medicare's co-payment deductible on a case by case basis, without
the accusation of fraud.

13. Physicians must continue to cooperate with and oversee the medical necessity of
DME, hospice and home health.

14. Joint principles by organized medicine, HCFA, and insurance carriers should be
developed

15. The trend toward recreating HCFA with its attendant agencies into a “medical IRS®
must be abandoned.

16. If physicians show a pattern of repeated upcoding, camiers should be allowed to
reimburse then at a lower fee. Physicians’ offices should be allowed to appeal and prove a
higher level of care if appropriately delivered and reliably documented.

17. The bipartisan Congressional Commission should examine this issue in detail for
comprehensive Medicare reform before guidelines are finalized.
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Health care is a business, but it is a business like no other. Care rendered in good faith should
be examined without coercion. Physicians want wrong-doers to be prosecuted and trust funds
to be safeguarded. The actual record of the overwhelming number of physicians in this country
is one of compliance and of the highest ethicat and legal conduct. We intend to be part of the
solution rather than merely complainers. Critical action is needed if private practice is to be
maintained in any meaningful sense in this country. Your interest and cooperation is greatly
appreciated.
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Dr. CooLEY. Thank you. My name is David Cooley.

Mr. SHAYS. I would have you tip the mic up a bit.

Dr. CoOLEY. I am a subspecialist in the practice of rheumatology
for 25 years, 18 of which have been in the greater Kansas City
metropolitan area. 1 am board certified in both internal medicine
and rheumatology, having taken my medical training at Washing-
ton University/Barnes Hospital in St. Louis and the Mayo Clinic in
Rochester, MN.

Mr. SHAYS. Doctor, I am really sorry, I am really having trouble
hearing you. There is an echo that i?_ﬁard. Can you move that mic
a little closer. Unfortunately these mics are geared to talk in this
way [Indicates a direction].

Dr. COOLEY. I appreciate the opportunity to speak to this sub-
committee.

I have been esFecially interested in CPT, evaluation and man-
agement coding, for many years. I served as a delegate from the
American College of Rheumatology to the American Medical Asso-
ciation at the initial meeting in Chicago in 1991 at which time the
present coding system was inaugurated. Most medical specialties
were represented at that meeting. Previously, I was one of several
authors of a manual on CPT coding developed by the American Col-
lege of Rheumatology for distribution to practicing rheumatologists.

In 1997, approximately 50 patient charts from my office were au-
dited by the Medicare carrier for the State of Kansas. I was asked
to pull each of these records and to comment regarding each of the
visits. I was told that the reason for the audit was that too many
of my office visits were coded 99214 compared to other
rheumatologists in the community.

As background for this testimony, I would like to point out that
there are presently five levels of coding for the evaluation and
management services for an established followup office visit. 99211
is a brief office visit by a nurse or other paramedical person with
a straight-forward visit. 99213 is a visit concerning a problem of
“low to moderate severity”; 99214 moderate to high severity; 99215
moderate to high severity with the physician spending more time
with the patient. An AMA CPT validated example of a 99213 visit
would be office visit for a 63-year-old female established patient
with rheumatoid arthritis on gold, seen for a followup visit. 99214
validated example would be followup office visit for a 45-year-old
patient with rheumatoid arthritis on gold, methotrexate or im-
munosuppressive therapy and a 99215 validated example would be
a followup visit for mother of three, acute rheumatoid arthritis
with deteriorating function.

I would like to point out to the committee that a 99213 visit is
reimbursed to a Medicare participating provider at a rate of $36.99
and that a 99214 visit is reimbursed at $55.92.

All the patients coded 99214 in this audit had rheumatoid arthri-
tis and were on either gold, methotrexate or immunosuppressive
therapy. The status of each of the patients was dissimilar in terms
of severity of their illness as well as their response to medications.
All patients were felt to be at somewhat high risk due to the type
of medications they were taking. The monetary difference between
billed charges and reimbursed charges for the 50 patients was ap-
proximately $400, which represented an average disparity of
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around $7 per patient. This audit also dealt with two laboratory
studies which were disallowed. And so for evaluation and manage-
ment codes, the discrepancy was closer to $4 per patient. I was
sent a bill from Medicare for approximately $5,800 as they extrapo-
lated these findings to a 6-month time period and I was advised
that if I paid the money back to Medicare they would continue to
monitor my records for an additional time period and that if it ap-
peared that I was no longer an outlier, the case would be closed.
No penalties or interest were assessed on the case.

Since the audit, I have coded almost every single followup Medi-
care encounter 99213, regardless of the complexity of decision-
making, length of time spent with the patient or other factors. On
March 20, I was sent a letter which stated that I had corrected my
billing errors and that Medicare was closing my file. [Laughter.]

Unfortunately, it is impossible for me to distinguish among these
several levels of service with any certainty. I made that point to
the American Medical Association in 1991 when five levels of eval-
uation and management service were construed, and at that time
I predicted that we would eventually be caught in our own web. As
I have a large practice and see a large volume of Medicare patients,
I have most likely now reset the curve for other rheumatologists
who will now be found to be outliers and will be set up for audits
in the same way I was.

I believe the current CPT coding methodology is fatally flawed.
There are too many levels of service, there are too many I's to dot
and T’s to cross. While one can easily understand when a nurse or
paramedical person performs a service under the supervision of a
physician or when the patient is returning for a complete exam, the
intermediate levels of service are simply too subjective for most of
us. At best, we have to guess what the reviewer will want in the
note, and because of that, we are often more concerned with how
the office visit will look on paper than how the patient is doing.

Far from being an issue of fraud and abuse, the current system
has begun to bury the physician in so many details that he can no
longer get his work accomplished for the day in any coherent man-
ner. While all of us deplore obvious examples of fraud and abuse
in the medical system such as billing for services which were never
rendered, performing laboratory studies which were never ordered
by physicians, or providing durable medical equipment to patients
who are deceased, we would urge HCFA and the American Medical
Association to revisit the issue on evaluation and management
codes in an effort to simplify and streamline the machinery by
which physicians communicate to payers what they are doing.

I would urge HCFA to eliminate the fraud and abuse provisions
regarding evaluation and management coding as this entire area of
medical practice is in so much state of flux. I would urge the Amer-
ican Medical Association to listen to specialty and subspecialty
medical societies as these groups streamline and simplify the cod-
ing mechanism for cognitive care.

I and the many physicians I speak for thank the subcommittee
very much for your interest and attention to the subjects addressed
above. [Applause.]

Mr. SHAYS. Thank you very much, Dr. Cooley.
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Dr. Rosenberg, among my colleagues, you are not first among
equals, but between you and me, you are first among equals. You
may begin.

[The prepared statement of Dr. Cooley follows:]
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WRITTEN TESTIMONY TO THE CONGRESS OF THE UNITED STATES
HOUSE OF REPRESENTATIVES SUBCOMMITTEE ON HUMAN RESQURCES
WITH OVERSIGHT RESPONSIBILITIES FOR THE DEPARTMENT
OF HEALTH AND HUMAN SERVICES

Presented April 9, 1998 at Battenfield Auditorium,
University of Kansas Medical School, Kansas City Kansas

My name is David A. Cooley, M.D., FA.CP., and I am a subspecialist in the practice of rheuma-
tology for twenty-five years, eighteen of which have been in the greater Kansas City metropolitan
area. Y am board certified in both interal medicine and rheumatology, having taken my medical
treining at Washington University/Barnes Hospital in St. Louis and the Mayo Clinic in Rochester,
Minnesota. My curriculum vitae accompanies this testimony. I have been asked to speak to this
subcommittee by the Johnson County Medical Society and the Metropolitan Medical Society of
Greater Kansas City, Missouri.

1 have been especially interested in CPT (evaluation and management) coding for many years. I
served as a delegate from the American College of Rheumatology to the American Medical
Association at the initial meeting in Chicago in 1991, at which time the present coding system was
inaugurated. Most medical specialties were represented at that meeting. Previously, 1 was one of
several authors of a manual on CPT coding developed by the American College of Rheumsatology
for distribution to practicing rheumatologists.

In 1997, approximately fifty patient charts from my office were audited by the Medicare carrier
for the state of Kansas. I was asked to pull each of these records and to comment regarding each
of the visits. I was told that the reason for the audit was thet too many of my office visits were
coded 99214 campared to other rheumatologists in the community.

As background for this testimony I would like to point out that there are presently five levels of
coding for evaluation and management services for an established follow-up office visit. 99211 is
a brief visit by a nurse or other paramedical person warking under the supervision of a physician.
99212 is a code for a simple, straight-forward, brief visit. 99213 is a visit concerning a problem
of "low to moderate severity”. 99214 is a visit concerning a problem of "moderate to high sever-
ity" and, likewiss, 99215 concems a problem again of moderate to high severity with a physician
spending more time with a patient. An AMA/CPT validated cxample of 8 99213 visit would be
“office visit for a sixty-three year old female established patient with rheumatoid arthritis on gold
and ibuprofen seen for routine follow-up visit". A 99214 AMA/CPT validated example would be
“follow-up office visit for a forty-five year old patient with rtheumatoid arthritis on gold,
methotrexate or immmnosuppressive therapy®. 99215 AMA/CPT validated example would be
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*follow-up visit forty year old mother of three with acute rheumatoid arthritis, anatomical stage
10, ARA functional class I, rheumsatoid arthritis and deteriorating function.

I would like to point out to the committee that & 99213 visit is reimbursed to 2 Medicare partici-
pating provider at a rate of $36.99 end that a 99214 visit is reimbursed at $55.92.

All of the patients coded 99214 in this gudit had rhenmatoid arthritis and were on either gold,
methotrexate or immunosuppressive therapy. The status of each of the patients was dissimilar in
terms of severity of their illness as well as their responsc to medications. All patients were falt to
be at somewhat high risk for side effects due to the type of medications that they required. At the
conclusion of the andit it was felt by the Meadicare revicwer that appraximatcly half the patients in
the andit satisfied the definition of moderate to kigh severity problem, whercas others only satis-
fied the criteria of low to moderate severity. The monetary difference between billed charges and
reimbursed charges for the approximately fifty patients was about $400.00, which represented an
average disparity in charges of around $7.00 per patient. This aadit also dealt with two labors-
tory testa of inflammation which the reviewers felt unnecessary for routine follow-up of patients,
and all of these Iaboratory tests were disallowed so that the actual monetary difference between
Medicare charges and reimbursement for evaluation and menegement codes was closer to $4.00
per patient. I was sent a bill from Madicare for approximately $5,800.00, as they extrapolated
these findings to a six month time period, and I was advised that if I paid the money back to
Medicare that they would continue to monitor my records for an additional time period and that if
it appeared that I was no longer an outtier, the case would be closed. No penalties or interest
were assessed on the case

Since the audit I have coded almost every single Medicare encounter 99213 regardless of the
complexity of decision making, length of time spent with the patient or other factors. On March
20, 1958, T was sent a letter which stated that I had corrected my hilling exrors and that Medicare
was cloging my file.

Unfortunately, it is impossible for me to distinguish among thess several lovels of service with any
certainty. I made that point to the American Medical Association in 1991 when five levels of
evaluation and management services were construed, and at that time I predicted that we would
eventually be caught in our own web. As Thave a large practice and sce a large volume of
Medicare patients, T have most llely now reset the curve for other rheumatologists who will now
beﬂomdtobe"mnliers'andwﬂlbenupﬁ)rwdiuhthenmemylm '

In no other field of medicine are physicians asked to judge the complexity of their decision making
with regard to reimbursement and with the threat of fraud and sbuse with potential penalties
resulting from that subjective guess. Pathologists may read a complicated slide with relative ease
or have difficulty making a judgment about a case, but at no time are they asked to judge whether
this was a difficult decigion. Radiologists may read a complicated x-ray of a bone tumor in & leg
or a simple frecture and are simply reimbursed on the basis of their claimed submission.
Extremely well-trained physicians may diagnosis and manage difficult problems easily, whereas
less experienced physicians have difficulty with the most ridimentary cases, and it is impossible
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to know where one stands in this regard. Particularly difficult is the accurate coding and
documentation to support this during a day in which thirty to forty patients are evaluated. Since
the audit I have found it much easier to simply dawn-code Medicare patients, spend whatever
time is necessary with them but not to rechallange the system. I believe that many of my
colleagues across the country are reacting in the same manner. Some have chosen to no longer
see new Medicare patients because of the potential risk for fraud and abusc, the knowledge that
they are under constant surveillance and feeling that the ambiguities in the system are gimply too
much to deal with.

I believe the current CPT coding methodology is fatally flawed. There arc too many levels of
service, and there are too many 1's to dot and t's to cross. While one can easily understand when a
ourse or paramedical person performs a service under the supervision of a physician or when the
patien is returning for a yearly complete exam, the mtermediate levels of service are simply too
subjective for most of us. At best, we have 10 guess what the reviewer will want in the note, and
because of that we are often more concerned with how the office visit will look on paper than
how the patient is domng, Far from being an issue of frand and abuse, the current system has
begun to bury the physician in so many details that he can no longer get his work accomplished
for the day in any coherent manner. While all of us deplore obvious examples of fraud and abuse
in the medical system, such as billing for services which were never rendered, performing
laboratory studies which were never ordered by physicians or providing durable medical
equipment to patients who arc deceased, we would urge HCFA and the American Medical
Association to revisit the issue of evaluation and management codes in an effort to simplify and
streamline the machinery by which physicians communicate to payers what they are doing. 1
would urge HCFA to eliminate the fraud and abuse provisions regarding evaluation and
mansgement coding, as thig entire area of medical practice is in so much state of flux I would
urge the American Medical Association to listen to specialty and subspecialty medical societies, as
these groups streamline and simplify the coding mechanism for cognitive care. I, and the many
physicians I speak for, thank the Subcommittee very much for your interest and attention to the
subjects discussed above. IfI can answer any questions you might have regarding the above or
provide you with any further testimony, written or otherwise, at a later date, please feel frive to
ask, and I will try to comply with your wishes,

Sincerely yours,

David A. Cooley, M.D., F.ACP.
Mid-America Rheumatology Consultants
5701 W. 116th St., Suite 209

Shawnee Mission, KS 66209

DISCLAIMER: [ have not received any Federal grants.

DAC/ps
Enclosure
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Dr. ROSENBERG. Thank you, Chairman Shays, thank you for the
invitation to this conference. Good morning, Vice Chairman
Snowbarger and members of the subcommittee.

My name is Arthur Rosenberg and I have been practicing inter-
nal medicine, hematology and oncology in Greenwich, CT, since
1965. I am here to testify on the current state of affairs concerning
the evaluation and management coding documentation guidelines
utilized by Medicare and the associated fraud and abuse audits
conducted by its fiscal intermediaries. I am testifying both as an
individual and on behalf of the almost 2,000 physicians who belong
to the Fairfield County Medical Association in Connecticut.

The coding documentation guidelines, although probably well-in-
tentioned when formulated by the Health Care Financing Adminis-
tration and the American Medical Association, have become an ad-
ministrative nightmare for practicing physicians. Doctors are
angry, frustrated and fearful, and rightly so. Here is what is
wrong.

First, the basic underlying problem with the current documenta-
tion guidelines is that they were designed primarily for reimburse-
ment reasons and not for the improvement of delivery of quality
patient care. The extent of documentation required is often of little
relevance to the patient’s complaints and treatment. Instead of con-
cise, pertinent notes, physicians must now supply reams of unnec-
essary data just to comply with Government regulations. Unfortu-
nately, documentation is now more for the benefit of Government
auditors rather than for our patients.

Second, the guidelines are extremely complex, so much so that
HCFA needs 50 pages to explain them. Reimbursement is based on
levels of care. In order to determine the appropriate level of care
for reimbursement purposes, the physician must add up items in
three categories; medical history taking, physical examination and
degree of medical decisionmaking. I do not have the time to explain
any more about the complexity, you can get some of that from the
additional pages that I have in the material I submitted to the
committee.

To understand this system and how to apply it, a whole new in-
dustry has been borne, which might be called the how to seminars.
Only last week, my office manager and I spent an entire day at a
seminar sponsored by the Fairfield County Medical Association. Be-
cause the association had to bring in a coding expert, the seminar
registration fee was of considerable cost to me, not to mention the
lost day of seeing patients. The seminar reinforced my belief that
adherence to these guidelines are a serious impediment to my abil-
ity to deliver quality medical care. The documentation and scoring
process is extremely time-consuming, time which would be better
spent working on patients’ medical problems.

Third, the regulations and documentation requirements are fore-
ing physicians into an adversarial position with our Government.
Physicians are practicing in fear, we are being intimidated with
constant threats of heavy fines for noncompliance and concerns
over fraud and abuse charges. The vast majority of physicians, like
most members of society, are honest, hard-working individuals.
Most coding errors are unintentional and physicians should not be
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treated like criminals. If I do 30 codes in 1 day, we should and
could have some honest differences of opinion.

Several months ago, a few outstanding physicians on our hospital
staff in Greenwich had their charts audited by the Medicare fiscal
intermediary. These audits were done without the physicians’
knowledge and for no apparent cause. As a result of the audit, the
physicians were ordered to return to the Medicare Program what
was claimed to be overcharges. The moneys had to be returned
within 30 days or a heavy interest penalty of 15 percent would be
attached. The moneys had to be returned prior to even initiating
the appeal. And sadly, if the physicians are successful in their ap-
peals—and I think they will be—the moneys are returned, but
without interest. Where is the justice equity in this arrangement?
Is this the way you want your physician to be treated? The Govern-
ment warns against physician fraud, but it is the ever-present
threats of audits and fines for variance from the guidelines which
are abusive to physicians. As a result, these policies are affecting
physician attitudes toward Medicare patients, and I fear this may
result in some physicians declining to care for our senior citizens.
And I am not alone in these concerns. As the AMA and others will
attest, they have received a firestorm of strong protest from physi-
cians all over the United States.

As an individual and not as a spokesperson for the Fairfield
County Medical Association, I would like to offer the following solu-
tion. At the risk of sounding overly simplistic, I propose abandon-
ing the concept of levels of care. I realize that on the surface, reim-
bursement based on levels of care is desirable, but the implementa-
tion of the system is causing more problems than it is worth.

I propose a single predetermined reimbursement for each of the
common services provided by a physician. In other words, office vis-
its, consultations, re-evals, et cetera. Naturally the fees would have
to be fairly and carefully determined by all concerned parties and
allow for regional variations in cost of living, liability insurance,
practice costs, et cetera. And the fees could be simply adjusted each
year for inflation.

Ideally, adoption of this system would eliminate the problem in
one fell swoop. Physicians would be free again to maintain their
medical records as they deem adequate and free them from the pe-
rusal of random audits. Of course, clear cases of abuse would have
to be investigated. However, routine and random audits would not
be necessary. The ever-increasing bureaucracy could be scaled back
with significant savings to the Government. And best of all, physi-
cian morale would be restored. Their time and energy would once
again be focused on their patients’ well-being; and in the end, hon-
orable Congressmen, it is you and your constituents who will bene-
fit the most.

I thank you for your time. I will be pleased to answer any ques-
tions which you may have concerning these matters.

Mr. SHAYS. Thank you, Dr. Rosenberg. [Applause.]

Ms. Vance.

[The prepared statement of Dr. Rosenberg follows:]
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April 9, 1998

Regarding

MEDICARE: CURES FOR BILLING CODE COMPLEXITY

Good day, Chairman Shays, Vice Chairman Snowbarger, and members of the Sub-Committee.
My name is Arthur H. Rosenberg, MD.

1 have been practicing internal medicine ~hematology/oncology in Greenwich, CT since 1965. |
am here to testify on the current state of affairs concerning the Evaluaton and Management
coding documentation guidelines utilized by Medicare, and the associated fraud and abuse audits
conducted by its fiscal intermediaries. I am testifying both as an individual, and on behalf of the
almost 2000 physicians who belong to the Fairfield County Medical Association in Connecticut.

The coding documentation guidelines, although probably well intentioned when formulated by
the Health Care Financing Administration (HCFA) and the American Medical Association
(AMA), have become an administrative nightmare for practicing physicians. Doctors are angry,
frustrated, and fearful, and rightfully so. Here's what is wrong:

1. The basic underlying problem with the curreat documentation guidelines is that they were
designed primarily for reimbursement reasons and not necessarily for the improvement of the
delivery of quality patient care. The extent of documentation required is often of little

relevance to the patient's complaints and treatment. Instead of concise, pertinent notes,
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physicians must now supply reams of unnecessary data solely to comply with government
regulations.

Unfortunately, documentation ts now more for the benefit of government auditors rather
than for our patients.

2. The guidelines are extremely complex, so much so that HCFA needs 50 pages to explain
them. Reimbursement is based on levels of care. In order to determine the appropriate level
of care for reimbursement purposes, the physician must add up items in 3 categories: medical
history taking, physical examination. and degree of medical decision making.

To understand this system and how to apply it, a whole new industry has been born. which
might be called the “how to” seminars. Only last week, my office manager and [ spent an
entire day at a seminar sponsored by the Fairfield County Medical Association. Because the
Association had to bring in a coding expert, the seminar registration fee was of considerable
cost to me, not to mention the lost day of seetng patients. The seminar also reinforced my
belief that adherence to the guidelines are a serious impediment to my ability to deliver
quality medical care. The documentation and scoring process is extremely time consuming,
time which could be better spent working on patients’ medical problems.

3. The regulations and documentation requirements are forcing physicians into an adversarial
position with the government. Physicians are practicing in fear. We are being intimidated
with constant threats of heavy fines for non-compliance, and concerns over fraud and abuse
charges. The vast majority of physicians, like most members of society. are honest and hard
working individuals. Most coding errors are unintentional and physicians shouldn't be treated
Like criminals. If I do 30 codes in one day, we could have some honest difference of opinian.

Several months ago, a few outstanding physicians on our hospital medica] staff in
Greenwich had their charts audited by the Medicare fiscal intermediary. These audits were
done without the physicians’ knowledge and for no apparent cause. As a result of the audit,

the physicians were ordered to return to the Medicare program what was claimed to be
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overcharges. The monies had to be returned within 30 days or a heavy interest penalty of
15% would be attached. The monies had to be returned prior to even initiating the appeal.
And sadly, if the physicians are successful in their appeals, the monies are returned, but
without interest! Where is the justice-equity in this arrangement? Is this the way you want
your physician to be treated? The government warns against physician fraud, but it is the
ever-present threats of audits and fines for variance from the guidelines which are abusive
to physicians. As a result, these policies are affecting physician attitudes toward Medicare
patients, and [ fear this may result in some physicians declining to care for our senior
citizens. I am not alone in these concerns. As the AMA and others will attest, they have
received a firestorm of strong protests from physicians all over the United States.

As an individual and not as a spokesperson for the Fairfield County Medical Association. I
would like to offer the following solution for resolving this dilemma. At the risk of sounding
overly simplistic, | propose abandoning the concept of levels of care. I realize that on the
surface, reimbursement based on levels of care is desirable, but the implementation of the
system is causing more problems than it is worth.

I propose a single, predetermined reimbursement for each of the common services provided
by a physician, i.e. office visits, consultations, re-evaluations, hospital admissions and visits,
emergency room visits, house calls, nursing home visits, etc. Naturally, the fees would have
to be fairly and carefully determined by all concerned parties, and allow for regional
variations in cost of living, professional liability insurance, practice cost, etc. Thereafter, the
fees could be simply adjusted each year for inflation.

Ideally, adoption of this system would eliminate the problem in one fell swoop. Physicians
would be free again to maintain their medical records as they deem adequate, and free them
from the perusal of random audits. Of course, clear cases of abuse would have to be

investigated. However, routine and random audits would not be necessary. The ever-
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increasing bureaucracy could be scaled back with significant savings to the government. And
best of all, physician morale would be restored. Their time and energy would once again be
entirely focused on their patients’ wellbeing; and in the end, honorable congressmen, it is you
and your con_stituents who will benefit the most. I thank you for your time and I will be

pleased to answer any questions which you may have concerning these matters.

4/2/98
MST:nr
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Evaluation and Management (E/M)

Services Guidelines

1n addition 1o the information presented in the
Introduction, several other items unique to this
section are defined or identified here.

Classification of
Evaluation and

Management (E/M)
Services

The E/M section is divided into broad categories
such as office visits. hospital visits. and consulta-
tions. Most of the categories are further divided
into two or more subcategories of E/M services.
For example. there are rwo subcategories of office
visits (new patient and established patient) and
there are rwo subcategories of hospital visits (ini-
tial and subsequent). The subcategorics of E/M
services are further classified into levels of E/M
services that are identified by specific codes. Thus
classification is important because the nature of
physician work vanes by nvpe of service. place of
service, and the patient’s starus.

The basic format of the [evels of E/ M services is the
same for most categories. First. a unique code
numbser is listed. Second. the place and/or type of
service is specified, eg, office consultation. Third,
the content of the service is defined, eg, compre-
hensive history and comprehensive examination.
(See "'Levels of E/M Services,” page 2. for details
on the content of E/M services.) Fourth, the nature
of the presenting problem (s) usually associated
with a gives level is described. Fifth, the time
typically required te provide the service is speci-
fied. (A detailed discussion of time is provided on
page i)

Definitions of Commonly
Used Terms

Certain key words and phrases are used through-
out the E/M section. The following definitions are
intended to reduce the potential for differing
interpretations and to increasc the consistency of
reporting by physicians in differing specialties.

New and Established Patient

Ancw patient is one who has not received any
professional services from the physician or anoth-
er physician of the same specialty who belongs to
the same group practice. within the past three
vears.

An established parieat is one who has ceceived
professional services from the physician or anoth-
er physician of the same speciaity who belongs w0
the same group practice, within the past three
vears.

In the instance where a physician is on call for ur
covering for another physician. the patient’s en-
counter will be classified as it would have been by
the physician who is not available.

No distinction is made between new and eswab-
lished patients in the emergency department. E/M
services in the emergency department category
may be reported for any new or esaablished patient
who presents for treatment in the emergency
depantment.

Chief Complaint

A concise statement describing the symptom.
problem, condition. diagnosis or other factor thar
is the reason for the encounter. usually stated in
the patient’s words.

Concurrent Care

Concurrent care is the provision of similar ser-
vices. eg. hospital visits, to the same paticnt by
more than one physician on the same dav. When
concurrent care is provided. no special reporting
is required. Modifier *-75° has been deleted.

Amencan Medical Association 1
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Counseling

Counscling is a discussion with 2 patienc and/or
family conceming one or more of the following
areas

diagnosuc results. impressions. and/or recom-
mended diagnostic studies:

Prognosis:
risks and benesits of management (treatment)
options.

instrucuons for management (treatrment) and/or
follow-up:

imporance of compliance with chosen manage-
ment (treatment) options;

risk factor reduction: and

s patient and family education
(For psvchotherapy. see 90841-90837)
Family History

Areview of medical events in the patient’s family
that includes significant information about:

the heaith starus or cause of death of parents.
siblings. and children:

specific diseases related to problems identified
in the Chief Complaint or History of the Present
IHlness. and/or System Review:

diseases of family members which may be he-
reditary or place the patient at risk.

History of Present lliness

A chronological description of the development of
the patient s present iliness from the st sign
and/or symptom to the present. This includesa
description of location. qualiry. severity. timing,
context. modifving factors and associated signs
and svroptoms significantly related to the present-
ing prablem(s).

Levels of E/M Services

Within cach category or subcategory of E/M serv-
ice. there are three to five levels of E/M services
available for reporting purposes. Levels of E/M
services are nof interchangeable among the differ-
ent categories or subcaregories of service. For
example. che first level of E/M services in the
subcategory of office visit. new patient. does not
have the same definition as the first level of E/M
services in the subcategory of office visit. esub-
lishec patient.

The levels of E/M services include examinations,
cvaluations. wrearments. conferences »ach or con-
cerning patients. preventive pediatnc and adule
health supervision, and similar medical services,
such as the determination of the need and/or
location for appropriate care. Medical screening
includes the history. examination. and medical
decision-making required to determine the need
and/or locatioa for appronare care and treatment
of the patient (eg. office and other outpatient
setting. emergency department, nursing facility,
etc.). The fevels of E/M services encompass the
wide variations in skill. effort. ime. responsibility
and medical knowledge required for the preven-
tion or diagnosis and treacment of illness or injury
and the promotion of optimal health. Each level of
E/M services may be used by all physicians.

The descriptors for the levels of E;M services
recognize seven components. six of which are
used in defining the levels of E/M services. These
components are:

s history:

= examination:

medical decision making:

counseling:
coordination of care:

nature of presenting prodblem: and
e time.

The first three of these components (history, ex-
amination. and medical decision making) are con-
sidered the key components in selecting a level of
E/M services. (See “'Determine the Extent of Histo-
rv Obuained”. page =)

The next three components (counseling, coordi-
nation of care. and the nacure of the presenting
problem) are considered contributory factors in
the majoricy of encounters. Although the first rwo
of these contributory factors are imporuant E/M
services. it is not required that these services be
provided at every patient encounter

Coordination of care with other providers or agen-
cres without 2 patient encounter on that day is
reported using the casc management codes.

The final component. time. is discussed in detail
(see page 4).

The actual performance and/or interpretation of
diagnostic tests/studies ordered during a patient
encounter are not included in the levels of E/M
services. Physician performance of diagnostic

2 fuasic- ar: Varzzement Services Suide:nes

IPT 1997



Evaluation and Management Services Guidelines

tests/studies for which specific CPT codes ace
available may be reported separately. in addition to
the appropriate E/M code. The physician's inter-
preuation of the results of diagnostic tests/studies
(ie, professional component) with preparation of a
separate distinctly identifiable signed written re-
port may also be reported separately, using the
appropriate CPT code with the modifier - 26 ap-
pended.

Nature of Presenting Problem

A presenting problem is a discase. condition. ill-
ness, injury, symptom. sign. nding, complaint. or
other reason for encounter. with or without a
diagnosis being established at the time of the
encounter. The E/M codes recognize five types of
presenting problems that are defined as follows:

Minimal: A problem that may not require the
presence of the physician. but service is provided
under the physician's supervision.

Self-timited or minor: A problem that runs a
definite and prescribed course. is transient in
nature, and is not likely to permanently alter
health status OR has a good prognosis with
management/compliance.

Low severity: A problem where the risk of mor-
bidity without treatment is low: there is little to no
risk of mortality without treatment: full recovery
without functional impairment is expected.

Moderate severity: A problem where the risk of
morbidity without treatment :s moderate; there is
moderate risk of moruality without treatment: un-
certain prognosis OR increased probabilicy of pro-
longed functional impairment.

High severity: A problem where the risk of mor-
bidity without treatment is high to extreme:; there
is a moderate to high risk of mortality without
trearment OR high probability of severe, pro-
longed functional impairment.

Past History

Arcview of the patient’s past experiences with
illnesses. injuries. and treatments that includes
significant information abour:

s prior major illnesses and injuries:
m Drior operations.

» prior hospitalizations:

s current medications;

u allergies (g, drug. food):

& age appropriate immunization status:
a age appropriate feeding, dietary status.

Sacial History

An age appropriate review of past and current
activities that includes significant information
about:

marital stacus and,/or living arrangements:

current employment:
occupational history:

use of drugs. alcohol. and tobacco:
level of educauion:

sexual history:

other relevant social factors.

System Review (Review of Systems)

An inventory of body systems obrained through a

series of questions seeking to identify signs and,/or

symptoms which the patient may be experiencing

or has experienced. For the purposes of CPT the

following elements of a system review have been

identified:

» Constitutional svmptoms ( fever. weight loss.
etc.)

» Eyes

» Ears. Nose, Mouth. Throut

» Cardiovascular

» Respiratory

» Gasurointestinal

» Genitourinary

» Musculoskeletal

s Integumentary (skin and, or breast)

Neurological

Psychiatric

Endocrine

Hemarologic, Lymphatic

u Allergic/Immunologic

The review of systems helps define the probiemn.
clarify the differendial diagnoses. identify needed
testing, or serves as baseline data on other systems
that might be affected by any possible management
options.

Amercan Medicat Associatan 3
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Time

The inclusion of time in the definitions of levels of
E. M services has been implicit in prior editions of
CPT. The inclusion of time as an explicit factor
beginning in CPT 1992 is done to assist physicians
in selecung the most appropriate level of E/M
services. [t should be recognized that the specific
times expressed in the visit code descriptors are
averages, and therefore represent a range of times
which may be higher or lower depending on actual
climcal circumstances.

Time is not a descriptive component for the emer-
gency department levels of E/M services because
emergency depamment services are typically
provided on a variable intensity basis. often involv-
ing muluple eacounters with several paticnts over
an extended period of ime. Thercfore. it is often
difficult for physicians o provide accurate esti-
mates of the time spent face-to-face with the
patient.

Studies to establish [evels of E/M services em-
pioved surveys of practicing physicians to obtain
daa on the amount of time and work associated
with tvpical E/M services. Since “work™* is not
easily quantifiable. the codes must relv on other
objective. verifiable measures that correlate with
physicians’ esumates of their “work". It has been
demonstrated that phvsicians’ estimations of iatra-
service time (as explained below). both within
and across specialties. is a variable that is predic-
tve of the “work'"" of E/M services. This same
rescarch has shown there is a strong reladonship
berween intra-service time and towl wue for E/M
services. Intrz-service time. rather than total ime.
was chosen for inclusion with the codes because
of its relative ease of measurement and because of
its direct correlation with measurements of the
total amount of time and work associated with
rvpical E/M services

[nera-service times are defined as face-to-face time
for office and other outpatient visits and as unit/
floor time for hospital and other inpatient visits.
This distinction is necessary because most of the
work of typical office visits takes place during the
face-to-face ume with the patient, while most of
the work of tvpicai hospital visits takes place
during the time spent on the patient’s floor or unit.
Face-to-face time (office and otber outpatiens
tisits and office consultations ): For coding pur-
poses. face-to-face ume for these services is de-

fined as only that time that the physician spends
face-to-face with the patient and/or family. This
includes the tme in which the physician performs
such wasks a5 obtaining a history, performing a0
cxamination. and c ling the patient.

Physicians also spend time doing work before or
after the face-10-face time with the paticnt. per-
forming such tasks as reviewing records and tests,
arranging for further services, and communicating
further with other professionals and the patient
through wmiten reports and telephone contact

This non-rface-to-face time for office services—
also called pre- and post-encounter time—is not
included in the time component described in the
E M codes. However, the pre- and post-face-to-
face work associated with an encounter was in-
cluded in calculating the total work of typical
services in physician surveys.

Thus. the face-to-face time associated with the
services described by any E/M code is a valid
proxy for the total work done before. during, and
after the visit.

Unit/floor time (bospital observation services,
inpatient bospital care, initial and follow-up
bospital conswltations, nursing facility ): For
reporting purposes. intra-service time for these
services 1s defined as unit/floor time, which in-
cludes the tme thae the physician is present on the
pauient’s hospital unit and at the bedside rendering
services for that patient. This includes the ume in
which the physician establishes and/or reviews
the patient’s chan. examines the patient, writes
notes and communicates with other professionals
and the patient’s family.

In the hospiral, pre- and post-time includes time
speat off the patient’s fioor performing such tasks
as reviewing pathology and radiology findings in
another part of the hospital. -

This pre- and post-visit time is not included in the
time component described in these codes. How-
cver. the pre- and post-work performed during the
time spent off the floor or unit was included in
calculating the total work of typical services in
phvsician surveys.

Thus. the unit/floor time associated with the ser-
vices described by any code is a valid proxy for the
total work done before, during. and after the visit.

4 :.auanon ass Wamanzmem Services Guigennes
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Unlisted Service :

An E/M service may be provided that is not listed
in this section of CPT. When reporting such a
service, the appropriate “Unlisted"” code may be
used to indicate the service. identifving it by
Special Report™, as discussed in the following
paragraph. The “Unlisted Services' and accompa-
aying codes for the E/M section are as follows:

99429 tnlisted preventive medicine service

99489 Unisted evaluation and management service

Special Report

An unlisted service or one that is unusual, variable.
or new may require a special report demonstrating
the medical appropriateness of the service. Perti-
nent information should include an adequate def-
inition or description of the nature, extent, and
need for the procedure: and the time. effort. and
equipment necessary to provide the service. Addi-
tional items which may be included are complexi-
ty of symptoms, final diagnosis. pertinent physical
findings. diagnostic and therapeutic procedures,
concurrent problems. and follow-up care.

Clinical Examples

Clinical examples of the codes for E.M services are
provided 0 assist physicians in understanding the
meaning of the descriptors and selecting the cor-
rect code. Each example was developed by physi-
cians in the specialties shown.

The same problem. when seen by physicians in
different speciaities. may involve different
amounts of work. Therefore, the appropriate ievel
of encounter should be reported using the descrip-
tors rather than the examples.

The examples have been tested for validity and
approved by the CPT Editorial Panel. Physicians
were given the examples and asked to assign a code
or assess the amount of time and work involved.
Only those examples that were rated consistently
have been included.

Listed services may be modified under cermin
circumstances. When :ppliable the modifving
against gy | guidelines should be
identified by the addition of the appropriate modi-
fier code, which may be ceported in either of rwo
wiys. The modifier may be reported by a two digit
number placed after the usual procedure number.
from which it is separated by a hyphen. Or. the
modifier may be reported by a separate five digit
code that is used in addition to the procedure
code. Modifiers available in E/M are as follows:

-21 Prolonged Evaluation and Management Ser-
vices: When the face-to-face or fioor/unit ser-
vice(s) provided is prolonged or otherwise
greater than that usually required for che high-
est leve! of E/M service within a given carego-
ry, it may be identified by adding modifier *-21
to the E/M code number or by use of the
separate five digit modifier code 09921. A
report may also be appropriate.

<24 Unrelstsd Evsiuation and Management Serv-
ice by the Same Physiciaa During a Postopera-
tive Period: The physician may need to indicate
tha: an evaluation and management service was
performed during a postoperative period fora
reason(s) unrelated to the original procedure.
This circumstance may be reported by adding
the modifier -2+’ to the appropriate level of
E/M service, or the separate five digit modifier
0992+ may be used.

-25 Significant, Separatsly ldentifiable Evaluation
and Management Servics by the Same Physi-
cian on the Same Bay of a Procedure or Other
Servics: The physician may need to indicate
thar on the day 2 procedure or service identi-
fied by a CPT code was performed, the pa-
tient’s condition required a significant.
separately identifiable E/M service above and
beyond the other service provided or beyond
the usual preoperative and postoperative care
associated with the procedure that was per-
formed. This circumstance may be reported by
adding the modifier '-25" to the appropriate
level of E/M service. or the separate five digic
modifier 09925 may be used. Note: This modi-
fier is not used to report an E/M service that
resulted in a decision to perform surgery. See
modifier*-57".

circ c
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-32 Mandated Services: Services related 10 man-

dated consultation and, or related services (eg,

PRO. 3rd party pavor) may be identified by
adding the modifier -32" 10 the basic proce-
dure or the service may be reported by use of
the five digit modifier 09932.

-52 Reduced Services: Under ceruin circum-
stances a service or procedure is partially
reduced or eliminated at the physician’s elec-
tion. Under these circumstances the service
provided can be identified by its usual proce-
dure number and the addition of the modifier
*-52. signifyving that the service is reduced.
This provides a means of reporung reduced
services without disturbing the idenutication
of the basic service. Modifier code 09932 may
be used as an altemnative to modifier *-32°

-87 Decision for Surgery. An evaluation and man-
agement service that resulted in the initial
decision to perform the surgery may be idenu-
fied bv adding the modifier -37" to the appro-
priate level of E/M service. or the separate five
digit modifier 0995~ may be used.

Instructions for
Selecting a Level of E/M

Service

Identify the Category and Subcategory
of Service

The categorics and subcategories of codes avail-
able for teporting E/M services are shown in Table
1 below

Review the Reporting Instructions for
the Selected Category or Subcategory
Most of the categories and many of the subcategor-
ies of service have special guidelines or instruc-
tions unique to that category or subcategory.
Where these are indicated. eg. “Inpatient Hospiual
Care'"". special instructions will be presented pre-
ceding the levels of E/M services.

Table 1
Categories and Subcategories of Service

Caregory/Subcategory Code Numbsrs
Office ar Otner Quipauent Services

New Pauent 9920199235

Estabhished Patent 9921199215
Hospital Observaton Discharge Services 98217
Hospital Observation Services 9921899220
Hospital Inpanent Services

Inival Hosprial Care 99221.99223

Subsequent Hospital Care 99231-89233

Hospital Discharge Services 99238
Consuitations

Office Consutiations 99241.99245

Imuial Inpatient Consuitations 99251-99255

Follow-up Inpatient Consultations 95261 39263

Confirmatary Consuftations 9927199275
tmergency Oepartment Services 9928° 39288
Crincat Care Services 9929199292
Neonazal Imensive Care 98293-39227

Nursing Faciaty Services
Comprerensive Nursing Facriity
Assessments 993C. 29333
Supseguent Nursing “ecibty Care 9337992 3

Category/Sebcategory Code Numbers
Dom:ciliary. Res: Home or
Custodial Care Services
New Paen: 95321.39323
Establisrec 2avent 95331 39333
Home Services
New Patiert 99341 39343
Establisnes Pavent 9935 39353
Prolonged Services
With Direc: Panent Contact 99354-99357
Without Zrett Patent Contact 99358-98353
Standby Serv'ces 99360
Case Managerent Services
Team Conferences 98361-59362
Telephone Zails 99371.39373
Care Plan Jvers.ght Services 9937539376
Preventive Mac cine Services
New Pare~ 99381.39387
gstabiisres 3atient 95291.36387
Individua! Zaunseling 99401394064
Groug Caunseiing §8211.39412
Qther 9942033429
Newcorn Carz 9943123440
Specral £/M Services 99450-39456
Other £'M Seevces 85455

6 :Z.atuaran anc Masagemant Services Guiselines
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Review the Level of E/M Service
Descriptors and Examples in the
Selected Category or Subcategory

The descriptors for the levels of E. M services -

recognize seven components. six of which are
used in defining the levels of E/M services. These
components ace:

s history;

» cxamination;

» medical decision making;

w counseling;

s coordination of care:

w nature of presenung problem; and
w time.

The first three of these components (ie, history,
examination, and medical decision making)
should be considered the key components in
selecting the level of E/M services. An exception to
this rule is in the case of visits which consist
predominantly of counseling or coordination of
care (See numbered paragraph 3. page 8.)

The nature of the presenting problem and time are
provided in some levels to assist the physician in
determining the appropriate level of E,/ M service.

Determine the Extent of History
Obtained

The extent of the history is dependent upon
clinical judgement and on the narure of the pre-
senting problems(s). The levels of E M services
recognize four types of history that are defined as
follows:

Problem focused: chief complaint. brief history
of present illness or problem.

5 dod f~ 1ai

P / d: chief complaint;
brief history of present illness: problem pertinent
system review.

Detailed: chief complaint: extended history of
present illness: problem pertinent system review
extended to include a review of a [imited sumber
of additional systems: pertinent pase. family.
and/or social history directly related to the pa-
tient’s problems.

Comprebensive: chief cc extended histo-
ry of present illness; review of systems which is
directly related 1o the problem(s) identified in the
history of the present iliness plus a review of all

additional body systems: complete past. family.
and social history.

The comprehensive history obtained as part of the
preventive medicine evaluation and management
service is not problem-oriented and does not
invotve 2 chief complaint or present iliness. It
does. however. include a comprehensive svstem
review and comprehensive or interval past. family.
and social history as well as 2 comprehensive
assessment/hiscory of pertinent risk factors.

Determine the Extent of Examination
Performed

The extent of the examination performed is depen-
dent on clinical judgement and on the nature of
the presenting probiem(s). The levels of E/M
services recognize four nypes of examination that
are defined as foilows:

Problem focused: 1 limited examination of the
affecred body area or organ svsiem.

£ deod PR

7e  f d: 2 limited examina-
tion of the affected body area or organ system and
other symptomatic or relared organ svstemys).

Detailed: an extended examinarion of the affected
body area(s) and other svmptomatic ot related
organ system(s).

Comprebensive: 1 general multi-system examina-
tion or a complete examuarnion of a single organ
svstem. Note: The comprehensive examination
performed as part of the preventive medicine
evaluation and management service is multi-
svstem. but its extent is based on age and risk
factors identified.

For the purposes of these CPT definitions, the
following body areas are recognized:

» Head. including the face

u Neck

w Chest. including breasts and axilia

» Abdomen

» Genitalia. groin. buttocks

& Back

u Each extremiry

For the purposes of these CPT detinitions. the
following organ systems are recognized:

» Eves

» Ears. Nose. Mouth. an¢ Throat

» Cardiovascular

Amze zan Medical Assocation T
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» Respiratory

s Gastrointestinal

a Genitourinary

s Musculoskeletal

» Skin

» Neurologic

» Psychiatric

s Hemarologic/Lyvmphatic/Immunologic

Determine the Complexity of Medical
Decision Making

Medical decision making refers to the complexity
of establishing a diagnosis and/or selecting 2 man-
agement option as measured by:

the number of possible diagnoses and/or the
number of management options that must be
considered:

the amount and/or complexity of medical re-
cords. diagnostic tests. and/or other information
that must be obtained, reviewed, and analyzed:
and

the risk of significant complications. morbidity.
and/or mortality. as weil as comorbidities. asso-
ciated with the patient's presenting
problems(s). the diagnosuc procedure(s) and/
or the possible management options

Four types of medical decision making are recog-
nized: straightforward: low complexity. moderate
compiexity: and high complexity. To qualify fora
given ovpe of decision making, two of the three
etements in Table 2 below raust be met or -
ceeded.

Comorbiditics/underlying diseases. in and of
themselves, are not considered in selecting a level

of E/M services unless their presence significantly
increases the complexity of the medical decision
making.

Select the Appropriate Level of E/M
Services Based on the Following

1. For the following categories/subcategories, all
of the key comp ie, history. inati
and medical decision making, must meet or ex-
ceed the stated requirements to qualify for a
particular level of E/M service: office, new patient;
hospital observation services; initia} hospital care:
office consultations; initial inpatient consultations:
confirmatory consultations: emergency depan-
ment scrvices: comprehensive aursing facilicy as-
sessments: domiciliary care. new patient; and
home, new patient.

2. For the following categories/subcategories. two
of the three key components (ic, history, exam-
ination, and medical decision making) must meet
or exceed the stated requirements to qualify fora
particular level of E/M services: office. established
patient; subsequent hospital care; foliow-up inpa-
tient consultations: subsequent nursing facility
care; domiciliary care, established patient: and
home, established patient.

3. In the case where counseling and/or coordina-
tion of care dominates (more than 50%) of the
physician/patient and/or family encounter (face-
to-face ume in the office or other outpatient sening
or floor/unit tirne in the hospital or nursing facili-
ty). then time 15 considered the kev or controlling
factor to qualify for a particular level of E/M
services. The extent of counseling and/or coordi-
nation of care must be documented in the medical
record.

Table 2
Complexity of Medical Decision Making

Number of Disgnoses Amaunt and/or Risk of Complications

or Management Complexity of Data and/or Morbidity Typa of

Options to be Reviewed or Mortality Decision Making
msimal mimmal or nong mimmal struightforward
mited fimited iow law camplexity
myluple moderate ) moderate moderate complaxity
extensive extensive migh high complexity

8  Zvawanon and Management Services Guidelines
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The History

THE HISTORY
Chief Complaint (CC). Document what the patient states is the reason for the visit.

History of Present liiness (HPI). Include a chronological description of the development
of the patient's present iliness. The HPI includes eight elements:

1. Location 5. Timing

2. Quality 6. Context

3. Severity 7. Modifying Factors

4. Duration 8. Associated Signs and Symptoms

If you cannot obtain this history from the patient, note here why.

An HP1 is required for all types of history.

Medicare Parameters for Auditing HP{

Brief HPI - documentation of one to three of the above eight elements.
Extended HPI - documentation of four or more elements or the status of at least
three chronic or inactive conditions.

Note: The CC, Review of Systems (ROS) and Past. Family and/or Social History (PFSH)
may be included in the description of the HPI, and not necessarily listed as separate
elements of history.
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Review of Systems (ROS). By asking the patient a series of questions about any signs
or symptoms experienced, in the past or currently, you are reviewing body systems. There

THE HISTORY {continued)

are fourteen systems.

[ Y
WK - O

©®NO; AW

Constitutional Symptoms (e.g. fever, weight loss)
Eyes
Ears, Nose, Mouth, Throat

. Cardiovascular

Respiratory

Gastrointestinal

Genitourinary (male and female)
MusculoSkeletal

Integumentary

Neurological

Psychiatric

. Endocrine
. Hematology/Lymphatic
. Allergy/lImmunology

Medicare Parameters for Auditing ROS

Problem Pertinent ROS - positive and pertinent negatives for the system
relatad to the problem.

Extended ROS - positive and pertinent negatives for two {o nine systems.

Complete ROS - review of at least ten systems. Individually document

systems with positive and pertinent negatives. For the remaining systems,
noting that all other systems are negative is aliowed. in the absence of such a
note, at least ten systems must be individually documented.
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THE HISTORY (continued)

Past, Family, and/or Social History {PFSH). Note the patient's past experience with illness,
surgeries, injuries, etc. Also document the patient's family history of diseases. The social
history should be "age-appropriate” and include review of past and current activities or
life-style.

For a subsequent visit (by you or any number of physicians in an institutional setting), you
do not have to re-record the ROS and/or PFSH, previously noted. If there have not been
any changes since the last entry, make that notation. If there have been changes, describe
the new information. In both cases, document the date and location of the earlier ROS
and/or PFSH.

For subsequent hospital and nursing facility care, and follow-up inpatient consults — which
include only an interval history — it is not necessary to record PFSH information.

Medicare Parameters for Auditing PFSH

Pertinent PFSH - specific information for one of the history areas (the patient's
past history, family history or the patient's social history), directly related to the
problem identified in the HP!.

Complete PFSH - specific information for:

« One specific item from two of the three history areas for established patient
services (office/other outpatient, domiciliary care, home care) and ER
services.

» One specific item from each of the three history areas for: new patient
services (office/other outpatient, domiciliary care, home care); hospital
observation; inpatient services, initial care; consults; comprehensive nursing
facility assessments.

Note' Ancillary staff can record the ROS and/or PFSH, or the patient may complete the
form. The physician should make a note supplementing or confirming the information
recorded by others.
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The History

THE HISTORY (continued)

Medicare Parameters for Determining the Type of History

Now that the intensities of History of Present liiness (HP1), Review Of Systems
(ROS), and Past, Family, Social History (PFSH) have been identified, the type of
history that was documented can be determined. Refer to the chart below.

If all three intensities are met in one column, look at the bottom of that
column for the type of history.

If no column has all three intensities circled, choose the type of history
that has a circled intensity farthest to the left. _

DETERMINING THE TYPE OF HISTORY

HPI Brief Brief Extended Extended
ROS None Problem Pertinent Extended Complete
PFSH None None Pertinent Complete
Type of | Problem Focused | Expanded Problem Detailed Compreh

History History Focused History History History

For example, if a brief HP| and a problem-pertinent ROS were documented, and no
PFSH was documented, an "Expanded Problem Focused History” was performed.

In another example, if an extended HPI and an extended ROS were documented,
and no PFSH was documented, an "Expanded Problem Focused History" was

performed.
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THE PHYSICAL EXAMINATION
There are four intensities of the physical examination:
» Problem Focused. A limited exam of the affected body area or organ system.

» Expanded Problem Focused. A limited exam of the affected body area or organ
system, and any other symptomatic or related body area(s) or organ system(s).

+ Detailed. An extended exam of the affected body area(s) or organ system(s) and any
other symptomatic or related body area(s) or organ system(s).

» Comprehensive. A general multi-system exam, or complete exam of a single organ
system and other symptomatic or related body area(s) or organ system(s).

Eleven types of physical examinations are specified:

1. General, multi-system 7. Musculoskeletal

2. Cardiovascular 8. Neurological

3. Ear, Nose Throat 9. Psychiatric

4. Eyes 10. Respiratory

5. Genitourinary (female and male) 11. Hemato/Lymphatic/lmmunologic
6. Skin

There are fourteen System/Body Areas that may be considered when determining the level
of the "general. multi-system exam” and fifteen System/Body areas considered for the
"single organ system exams”. These are listed separately on the following pages that
describe the elements of each of the exams.
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THE PHYSICAL EXAMINATION (continued)

Specific clinical elements further define each of the System/Body Areas. These elements
are "bulleted" and represent physical findings within the System/Body Area that should be
documented, to support the level of service you are billing.

The System/Body Areas and their respective bulleted elements are each enclosed in a
box. For the single organ system exams. some boxes are shaded. others are not. As you
read the Medicare parameters for choosing the intensity of the exam, the type of box
(shaded or unshaded) will help qualify your decision,

Explain specific abnormal and relevant negative findings from your examination of the
affected or symptomatic System/Body Area. Do not simply note “abnormal” and not
explain.

For the examination of Systems/Body Areas that are not affected or asymptomatic, note
any abnormal or unexpected findings. If there are negative findings when these
Systems/Body Areas are examined, you may simply note "negative” or “normal” for each
one you examined.

Documentation must satisfy the numeric parameters (e.g. "Measurement of any 3 of the
following 7“) or at least one component when no numeric parameters are set (e.g.
"Examination of liver and spleen”).

Choosing the level of physical exam can be a very confusing exercise. If you are a
specialist, you may only perform one of the ten organ-specific exams. However, you may,
also, perform the general, multi-system exam. The type and content of the exam should
be based on the physician’s clinical judgement, the patient's history, and nature of the
presenting problem(s). Familiarize yourself with the documentation requirements for both
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18
The Physical Exam

HEMATOLOGIC/LYMPHATIC/IMMUNOLOGIC EXAMINATION

1. Constitutional

*  Measurement of any three of the following seven vital signs: 1) sitting or standing blood pressure,
2) supine blood pressure, 3) pulse rate and reg 4) 5) temp sre, 6) height, 7) weight
{May be measured and recorded by ancillary staﬂ)

+ General appearance of patient (eg, development, nutntion, body habitus. deformities, attention to grooming)

2. Head and Face

« Palpation and/or perzussion of ‘ace with notation of presence or absence of sinus tenderness

3. Eyes

+ Inspection of conjurcivae and iics

4. Ears, Nose, Mouth and Throat

«  Otoscopic examination of extemnal auditory canals and tympanic membranes
« Inspection of nasal mucosa, septum and turbinates
» Inspection of teeth and gums

« Examination of oropharynx (eg, oral mucosa, hard and soft palates. tongue. tonsils, posterior pharynx}

5. Neck

+ Examination of neck {eg. masses. overait appearance, symmetry. tracheal position. crepitus)

+ Examinaton of thyrs:d {eg. eniargement. tenderness. mass)

6. Respiratory

« Assessment of respiratory effort (eg, intercostal retractions. use of accessory muscles diaphragmatic
movement)

« Auscuftation of lungs (eg. breath sounds. adventitious sounds, rubs)

7. Cardiovascular

«  Auscuftation of heart with notation of abnormal sounds and murmurs

« Examination of peripheral vascular system by cbservation (eg, swelfing, varicosities) and palpation (eg,
pulses, temperature, edema, tendemess)

8. Chest (Breasts)

9. G i inal (Ab

= Examination of abdomen with notation of presence of masses or tendemness 1

+ Examination of liver and spieen

-
=3

. Genitourinary

11. Lymphatic

« Palpation of lymph nodes in neck. axillae. groin, andfor other location

12. Musculoskeletal

13. Extremities

+ Inspection and palpation of digits and nails (eq. clubbing. cyanosis. inflammation, petechiae. ischemia
infections, nodes)
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The Physical Exam

19

HEMATOLOGIC/LYMPHATIC/IMMUNOLOGIC EXAMINATION

14. Skin

+ Inspection and/or palpation of skin and subcutaneous tissue (eg, rashes, lesions, ulcers, ecchymoses,
bruises)

15. Neurologicat/Psychiatric

Brief assessment of mental status, including:
« Orientation to time, place and person

+  Mood and affect (eg. depression, anxiety, agitation)

MEDICARE PARAMETERS FOR AUDITING
HEMATOLOGIC/LYMPHATIC/IMMUNOLOGIC EXAMINATION

Level of Exam Perform and Document:
Problem Focused One to five elements identified by a buliet
Expanded Problem Focused At least six elements identified by a bullet.
Detailea At least twelve elements identified by a bullet.
Comprehensive Perform all elements identified by a bullet:

d every el in a sh box

and at least one element in each unshaded box.
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AUDIT-PROOF YOUR PRACTICE
Documentation -- The Critical Factor

3

THE THREE MAJOR COMPONENTS OF THE E&M SERVICE CODES

1. THE HISTORY

A} HPI

B} ROS

C) PFSH

Type of History

2. THE PHYSICAL EXAM

CHOOSE EXAM

Level of Service
and -
SCORE
Type of Physica! CPT Code
3. MEDICAL DECISION MAKING
A) DATA =
Bl DIAG = " —
C) RISK =

Type of Medical
Decision Making

Conomikes



66

A BLUEPRINT FOR DOCUMENTING YOUR E&M SERVICES: REVISED
Medical Decision Making

35

Medicare Parameters for Determining the Level of Decision Making

Now that the intensities of the number of diagnoses/management options, amount
and complexity of data, and overall risk have been identified, the level of Decision
Making that was documented can be determined. Refer to the chart below.

« Circle the intensities of the three components. If two or three circles appear in one
column, lock at the bottom of that column for the type of Decision Making.

For example, if the number of diagnoses was "limited”, the amount of data was
“limited”, and the overall risk was "moderate”, the type of Decision Making is "Low
Complexity".

+ If there is only one circled intensity per column, choose the column with the
second circle from the left.

For example, if the number of diagnoses was "multiple”, the amount of data was
"limited” and overail risk was “minimal®, the type of Decision Making is "Low
Complexity".

DETERMINING THE LEVEL OF DECISION MAKING

Number of Diagnoses or

Management Options < 1 Minimal 2 Limited 3 Multiple 2 4 Extensive

Amount and Complexity of | < 1 Minimal or

Data none 2 Limited 3 Moderate | > 4 Extensive

Overall Risk 1 Minimal 2 Low 3 Moderate | 4 High

Moderate | High

Type of Decision Making Straight-forward | Low Complexity Comglexity | Complexity




67

AUDIT-PROOF YOUR PRACTICE 47
Documentation -- The Critical Factor
Level of History:
Level of Exam:
Level of Medical Decision Making:
Decision Matrix for d Patient Visits
Code | History Exam Medical Decision Making | Counsel | Problem Time
99211 S min
99212 | Problem Problem Straight Forward Consis- fimited/ 10 min
Focused Focused tent minor
99213 | Expanded | Expanded | Low Consis- Low to 15 min
Problem Probiem Complex tent Moderate
Focused Focused Severity
99214 | Detailed Detailed Moderate Consis- Moderate to 25 min
Complex tent High
99215 | Compre- Compre- High Consis- Moderate to 40 min
hensive hensive Combpiex tent High Severity

Level of Service:

Note: Two of the Three Key Components must be met

Canamilac
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I’'m a Doctor, Not a Paper Pusher

By Jopy RoaiNsoN

Starting this July, under the federal
government's new Medicare Correct Cod-
ing Policy, doctors will be spending a tot
more time on paperwork rather than pa-
tient care. In fact, documentation require-
ments are on the verge of subsuming med-
ical care itseif. These regulations started
as a legitimate effort to determine that
services government pays for have actu-
ally been delivered. But they've developed
into a Rube Goldberg system in which au-
ditors with little or no medical training will
determine If doctors are actually doing
their jobs instead of committing (raud ali
day long.

Under little-publicized provisions of the
1996 Health Insurance Portability and Ac-

with the risk of complications or morbidity
or mortality.

There’s more. Somewhere along the
line, a numbingly complex matrix of re-
quired elements must be consuited for
each medical interaction 'to determine

which level of office-visit service should be .

coded for billing to Medicare. Failure todo
so with consistent accuracy can subject
ihe miscreant physician to fines of up to
$10,000 an incident. So the physician must
turn to elaborate tables of symptoms and
body parts to be sure that the reported
number of findings are dis-
_tributed among the right
number of body systems
and duly recorded.

The effective date of

these new r was

countability Act {the K dy-K:
law), enforcement responsibility will rest
with 450 FBI agents hired specifically for
this purpose. This also means that if you
are a Medicare patient, the FBI will have
unfettered access to your medical records.
The new regulations, issued by the
Health Care Financing Administration,
are so heavy-handed that it is clear they
have little or nothing 1o do with the care of
the patient. For example, to justify a 25
minute visit with a Medicare patient, a
physician will have to generate a
written record including— just try to
follow this—the chief complaint, an
extended history of the present ill-
ness (fpur or more elements, or the status
of at least three chronic or inactive condi-
tions): a review of systems (an inventory
of two to nine bodily Systems); pertinent
past medical, famlly and soctal history:
plus either a detalled examination (includ-
Ing at least six organ systems or body ar-
eas with at Jeast two elements each or at
least 12 elements in two or more organ sys-
tems or body areas), as well as two out of
three of either multiple diagnoses or man-
agement options, a moderate amount or
complexity of data to be reviewed, along

delayed to July from Janu-
ary after a howl of protest
{rom physicians. But there
is little indication that they
will be substantially modi-
fied. They should be
dumped altogether.

The concept of stan-
dardizing the wotrk o be
expected with various lev-

els of care seems reasonable at flrst
glance. Medical records, after all, once
consisted of litle more than scanty scrib-
bied observations. But the days of undocu-
mented medical treatment have long since
- passed. Physicians, who have labored for
at least 30 years under the threat of mal-
practice litigatlon, long ago became con-
scientious at recording the details of sig-
nificant findings and treatments,
A look at the new regulations leads to
the unavoidable conclusion that a dispro-
portionate amoun! of time will be con-

sumed by pedantic record keeping. at the
expense of the patient. The information

is so i lots of chalf
for little or no wheat—that it’s of no use to
the next person to use the medical record.
either,

Such a single-minded focus- on--docu-
mentatior may satisfy the bureaucrat and
the ace but it can be to
the patient. After all, a doctor can do only
so much in 15 to 30 minutes, Every unnec-
essary or arbitrary documentation man-
date takes away from the time available to
evaluate symploms, formulate a diagnosis
or a treatment plan, explain the problem,
write prescriptions . . . and, oh yes. com-
fort and console the patient. These re-
quirements are demeaning to physicians,
surely among the most skilled. educated
and ethical professionals in our society.

The real purpose of these regulations is
to find ways to reduce the payment for ser-
vices provided to patients by applying the
rule: {f it isn't documented, it didn't Aap-

How can a doctor keep the patient’s
needs foremost in mind when every inter-
action is laden with administrative burden
and fraught with legal peril? “The secret
of caring for the patient is to care for the
patient,” said the great early-20th-century
physician William Osler. To put it in con-
temporary lingo, it's the patient. not the
chart. Documentation should not become
the tail that wags the dog.

On the other hand, if this is good medi-
cine for doctors, perhaps every govern-
ment official and employee should be sub-
ject to similar work-substantiation re-
quirements. It might be instructive to have
each of our public servants report minute-
to-minute activities and accomplishments
in comparable detail, so we could all see
Just where our tax dollars are going.

Dr. Robinson practices internal medicine
in Washington, D.C,

FORCia
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Ms. VANCE. Mr. Chairman, members of the committee, thank you
for the opportunity to testify before you today to discuss the com-
plexity of the Medicare billing process.

I am here as an administrator to talk about the hands-on admin-
istrative hassles of the problems of dealing with the different regu-
lations in the program. By way of introduction, I am an adminis-
trator of an internal medicine practice based out of Kansas City,
MO. About 50 percent of our patients are Medicare patients. I am
presently serving as president-elect of Greater Kansas City Medical
Managers Association, which is affiliated with the Medical Group
Management Association, a national organization. I am certified as
a medical practice executive and I am 10 hours away from a mas-
ters’ degree in business administration. I returned to school at the
age of 50 because I felt that the practice of medicine has become
so complex that our physicians needed that additional training.

To give you an idea of some of the regulations that we deal with
daily, we deal with the Clinical Laboratory Improvement Act, eval-
uation and management coding and documentation guidelines, lab-
oratory coding complexity requiring the use of algorithms, ICD-9
diagnosis and CPT—-4 procedure cross-reference, compliance plans,
coordination of benefits, Stark I and II, fraud and abuse, advanced
beneficiary notices, antitrust, OSHA, bloodborne pathogens, haz-
ardous waste, resource based relative value system, balance billing,
private contracting, billing regulations surrounding nurse practi-
tioners and physician assistants, physician incident to rules. That
is just a few of what we have to become experts in in a small office.

It is time-intensive and expensive to stay up to date on changing
regulations. Employees who have kept up with training in these
various regulations are highly sought after and they demand and
receive higher compensation, further challenging the physician in
his or her efforts to hold down costs of medical care. We purchase
multiple publications, compliance software, we attend seminars to
educate ourselves so that the practices are in compliance with the
laws. Managers are struggling to keep up with these changes, to
absorb the legal issues, to summarize and educate their physicians.
Physicians are attending seminars on how to address regulations
rather than new medical treatments and patient care. All of these
expenditures are to protect good doctors who wish only to practice
medicine and receive fair compensation.

Our medical coder who has 11 years of experience estimates that
it takes her twice as long to code Medicare claims as any other in-
surance carrier. In my testimony, I have some examples of Medi-
care diagnosis code problems that we deal with with Medicare.
Medicare has their own diagnosis code list that links to procedures
that are different than what other insurance carriers use and our
coder has to keep that list on her lap. If the diagnosis that the phy-
sician gave to the employee is different than what is in the—than
what is covered in the diagnosis list, the employee has to go to the
doctor, the doctor has to look at an alternate diagnosis and the dif-
ficulty with that is that now we have a diagnosis going in that is
different than what the physician originally placed in the chart.

Laboratory directives have become so complex that algorithms
have been published by Medicare. I believe there is an algorithm
table that has been published that is in your materials that you
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might look at. This, as you can see, is the algorithm for one test
that we would have to explain to a patient. Let me quickly tell you
that we have had to add a form to track whether the patient is on
medication for control, whether the test result is above or below
target level, how old the patient is, when their last test was per-
formed, whether that was performed in our office or another physi-
cian’s office or a reference lab, and whether the patient wanted the
test even if it is noncovered by Medicare. That is to get reimbursed
for one test. Consider the opportunities for error when there are
this many considerations for one test and the medical practice proc-
esses hundreds of line items a day.

Directives that we get from Medicare are—we have written and
verbal directives. When we call to Medicare, sometimes those an-
swers are different than what we get in written communication.
Which directive does our staff follow? Do we act as patient advo-
cates and try to get coverage for our Medicare beneficiaries so they
are not forced to pay out of pocket? If we follow verbal instruction
and are later audited, are the doctors charged with fraud?

Every day, our staff deals with the fear their errors or misunder-
standings will financially or criminally affect their physician em-
ployers. Rules vary from day to day and are dependent upon the
interll()retation of the Medicare contractor employee with whom you
speak.

In an effort to ensure Medicare is not inappropriately billed for
tests not performed, our office has instituted a corporate compli-
ance policy of reviewing all charges against actual testing done
each day. This compliance model adds heavy administrative bur-
dens to personnel to review hundreds of charges daily. However,
the penalties of Medicare fraud and abuse are so great, the office
has tremendously increased its cost and administrative efforts in
order to protect its physicians against inadvertent coding errors
which could place them in jail. This is a heavy-handed corrective
action to uncover relatively few errors, but the consequences of er-
rors are too high.

I see that my time is out. I would like to—perhaps in question-
ing, I have some recommendations to the committee. One last
thing, our relationship with Medicare needs to be cooperative and
educational rather than punitive and threatening. As a primary
care office for multiple HMO and PPO products, we experience reg-
ular chart audits and reviews for HEDIS requirements for eight
different HMO’s. We welcome their input because it is provided to
us in an environment of mutual concern for increasing the quality
of the patient record and for meeting quality targets. We learn, we
improve, they learn, they improve and the patient wins.

Mr. SHAYS. Thank you very much, Ms. Vance. Applause.]

[The prepared statement of Ms. Vance follows:]
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Testimony of Kathryn S. Vance, CMPE
to the Subcommittee on Human Resources
for the Department of Health and Human Services
Field Hearing “Medicare: Cures for Billing Code Complexity”
April 9,199

Mr. Chairman, members of the committee, thank you for the opportunity to testify
before you to discuss the complexity of the Medicare billing process. By way of
introduction, | am the administrator of a private internal medicine practice in Kansas
City, Missouri. Our practice provides care to a patient population which is fifty percent
Medicare. We also provide to our patients an in-office laboratory which is CLIA-
certified and considered highly complex.

1 have managed thus practice for twelve years. 1 am currently serving as President-Elect
of Greater Kansas City Medical Managers Association, a 400-member organization
which is affiliated with the national Medical Group Management Association (MGMA).
1 have tested and attained the status of Certified Medical Practice Executive (CMPE)
through MCMA and | am ten credit hours from completing a Masfer in Business
Administration from the University of Kansas.

It is my opinion that health care today, and especially the Medicare program, requires
more sophisticated management and leadership than at any time in the past. It is
imperative that managers and staff continue professional development to address the
complex environment of the administrative side of medicine. Managers as well as staff
must be more highly trained to guide the medical practice through the regulatory maze
associated with Medicare. The Medicare program brings with it

Clinical Laboratory Improvement Act (CLIA) Compliance
Evaluation and Management Coding and Documentation Guidelines
Laboratory coding complexities requiring the use of multiple algorithms
ICD-9 diagnosis and CPT-4 procedure cross-reference

Compliance Plans

Coordination of Benefits to non-Medicare peyers (Secondary Payer)
Stark | & II (Self-Referral Guidelines)

Fraud and Abuse

Advanced Beneficiary Notices

Antitrust

OSHA

Bloodbome pathogens

Hazardous waste

Resource Based Relative Value System (Part B RBRVS)

Balance billing regulations

Private contracting issues, etc.

Training to keep up with new changes in the health care regulatory environment has
become essential It is time intensive and expensive to stay up to date with the
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changing regulations. Employees who have kept up with training in these various
regulations are highly sought after, and demand and receive higher compensation,
further challenging the physician in his/her efforts to hold down costs of medical care.
We purchase multiple publications which try to summarize and explain Medicare rules,
we purchase compliance primers to help us address regulatory issues which are
constantly changing, and we attend seminars quite often not held in Kansas City, thus
necessitating travel and additional lodging costs, to educate ourselves so that our
practices are in compliance with the laws. Managers are struggling to keep up with
these changes, to absorb legal issues, to summarize and educate their physicians.
Physicians are attending seminars on how to address regulations rather than new
medical treatments and patient care. We are spending more on consultants to review
our coding and business practices to protect physicians from inadvertent ervors which
will put them at risk in an onerous environment which threatens their very livelihoods.
All of these expenditures are to protect good doctors who wish only to practice
medicine and receive fair compensation.

ADMINISTRATIVE COMPLEXITY

Coding Difficulties - Our medical coder, who has eleven years of experience in
the industry, has found the increasing difficulty of Medicare coding has forced her to
separate Medicare claims from commercial claims prior to processing, and estimates it
takes her twice as long to code Medicare than other insurance carrier claims. This, of
course, reduces her output and increases costs to the physician to see Medicare patients.

One of the major problems in coding Medicare claims versus other insurance is the
issuance by Medicare of their own diagnosis code lists which designate the only
available diagnoses they will cover for certain tests or procedures. These Medicare code
lists are incomplete and do not allow payment for tests and procedures under ICD-9
diagnosis codes which would be considered medically appropriate under any other
insurance system.

A spexific example of this would be allowing payment for a spirometry under
the diagnosis “shortness of breath,” but not “COPD” (chronic obstructive
pulmonary disease). COPD is a much more severe diagnosis, and all patients
with this diagnosis have shortness of breath. COPD should logically be a
diagnosis which would cover the spirometry test; however, Medicare does
not have COPD in their diagnosis code list.

As a result, coders must resort to asking physicians for an altemate diagnosis which is
still appropriate for the patient, but that is contained on Medicare’s list This wastes
valuable time and creates the uncomfortable situation of changing the original diagnasis
code which the physician designated. When Medicare is questioned regarding the need
to add diagnosis code links to procedures, we are told the code is not on the list and
they cannot change the list.
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These missing diagnosis code links are numerous and cause the coder to stop in her
processing, ook in her records to see if the physician designated diagnosis exists on her
list for the procedure performed, find it is not, go to the doctor for an alternate code,
and reprocess. Because this process is so cumbersome, what may happen in the reality
of business and processing hundreds of claims, is the coder may change the diagnosis
code to a similar code which is different than the physician assigned, putting the doctor
at risk for a diagnosis which he did not designate.

We need, as medical practices, to be able to work with Medicare quickly and efficiently
in an appeal process which can develop code links which include all diagnosis codes
that would reasanably be available to a physician as medically necessary, so that coders
are not forced to enter charges with a code book open on their laps. Appeal processes
should be open and swift to change diagnosis lists.

Laboratory Complexities - Laboratory directives have become so complex that
algorithms have been published by Medicare.

Our practice has had to develop a new patient record form to follow complex
rules surrounding the coverage guidelines of lipid profiles (see Exhibit B).

The rules governing coverage for this simple test are difficult to remember and
almost impossible to explain to beneficiaries. In order for our office to properly
bill Medicare for this one lab test alone, we have had to add a form, track
whether the patient is on medication for control, whether their test result is
above or below a target level, how old the patient is, when their last test

was performed (whether performed in our office or any other physician’s
office or reference lab), and whether the patient wanted the test even if it

might be non-covered by Medicare.

Please consider the time involved, with several different employees, and with education
of the patient, to be reimbursed for one test. Consider the opportunities for error when
there are this many considerations to process only one item, and the medical practice
processes hundreds of line items per day.

INCONSISTENT DIRECTIVES

Using the above example, again, of the lipid profile, we have been issued the published
algorithm as guidelines for coverage under the Medicare program. This allows for the
test to be performed every three to four months dependent upon control and
medication. However, when our office calls Medicare, we are told that the payment
guidelines followed by the claims processors indicate payment can be made every thirty
days.

Which directive does our staff follow? Do we act as patient advocates and try to get
coverage for our Medicare beneficiaries so they are not forced to pay out of pocket? If
we follow verbal instruction and are later audited, are the doctors charged with fraud?
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Everyday, our staff deals with the fear their errors will financially or criminally affect
their physician employers. Rules vary from day to day and are dependent upon the
interpretation of the Medicare contractor employee with whom you spesk. If we make
three attempts at clarification of a ruling, we receive three varying resporses, and yet
we are held accountable by the Department of justice to the most stringent
interpretation of the rules. Communication for appropriate administration is slow and
suscepiable to misinterpretation between the local carriers and HCFA.

An additional complication occurs when our patients call Medicare t ask why a test
has not been covered and are told that Medicare would pay if only their physician had
coded the claim with a correct diagnosis code. This response moves the call through the
Medicare system faster than a lengthy and sometimes uncomfortable explanation to the
beneficiary. Medicare does not take the time to educate the patient that the Medicare
program does not cover screening tests, what constitutes screening under Medicare’s
interpretation, and that only certain diagnoses linked to a test will be covered. Patients
then call us indicating we have billed incorrectly, per Medicare.

CORPORATE COMFPLIANCE

In an effort to ensure Medicare is not inappropriately billed for tests not performed, our
office has instituted a corporate compliance policy of reviewing all laboratory, x-ray,
electrocardiograph, and pulmonary testing charges against actual testing done each
day. This compliance model adds heavy administrative burdens to personnel to review
hundreds of charges daily. However, the penalties of Medicare fraud and abuse are so
great, the office has tremendously increased its costs and admuinistrative efforts in order
to protect its physicians against inadvertent coding errors which could place them in
jail. This is a heavy-handed corrective action to uncover relatively few errors, but the
consequences of etrors are too high.

In an era when physicians are being ~sked o control the costs of medical care, measures
such as these are consuming health care dollars which could be better spent on caring
for patients rather than on administrative oversight.

EVALUATION AND MANAGEMENT CODING

Our experience in regard to E/M Coding and Documentation Guidelines is that
physicians find the guidelines impossible to understand and implement without errors.
As a result, physicians tend to undercode themselves in an effort to protect themselves
in the event of audit. We are only requesting fair compensation for good medical care.
It is my concem that overall physician coding practices will ratchet down to lower mean
codes as a protective mechanism, and the system will reactively ratchet down, instead
of compensating physicians for reasonable charges without the threat of criminal
investigation. If the system of reimbursement is perceived to be unfair, good physicians
will leave the profession, and the risk may be that marginal physicians may game the
system in order to receive a fair compensation.
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ADDITIONAL COSTS

In addition to the added costs experienced with corporate compliance and coding
complexities, our office has had to assign one employee full time to do nothing but
handle Medicare electronic claims and Medicare patient calls regarding unpaid claims.
Patients do not understand the complexities of the system, and they require constant
feedback. They read negative reports in the news indicating there is fraud and abuse
tampant in the program, and they want to be reassured they are not being taken
advantage of. It is hard to regain their trust when they are barraged with negative
publicity.

COMPARISON OF MEDICARE TO COMMERCIAL PPO AND HMO PRODUCTS

Our relationship with Medicare needs to be cooperative and educationa! rather than
punitive and threatening. As a primary care office for multiple HMO and PPO
products, we experience regular chart audits and reviews for HEDIS requirements for
eight different HMOs. We welcome their input because it is provided to us in an
environment of mutual concern for increasing the quality of the patient record and
meeting quality targets. We learn, we improve; they leamn, they improve; and most
importantly, the patient wins.

If you have a system like Medicare which has approximately 18,000 pages of
regulations and instructions, the system is so complex that good physicians practicing
good medicine are at risk of being non<compliant as a result of inadvertent coding and
billing errors. These regulations have been established to circumvent a small
percentage of abusers, but the system as a whole experiences the increased costs
associated with response to these regulations.

RECOMMENDATIONS

If we wish to increase the value of the health care dollar in America, we need to work
together in an environment that assumes the vast majority of physicians want to
provide high quality care in a cost-effective manner. As practice administrators, we are
sdvocates of

¢ a non-punitive method of assuring compliance with E/M Coding as well as other
coding and billing regulations. Chart audits which are educational in nature will be
more productive of consistency in coding than threats of fines or criminal

prosecution.
» regulations which are reascnable and cost-effective for the physician to implement.
physxians who show significant outlier behavior be identified, informed, educated, and

if still non-compliant, expelled from the Medicare program “with cause™ and on public
record.
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« consideration of bonuses to physicians who have proven to be complant which can
be a much more productive method of compliance rather than threat of punishment.
Bonuses can be financial or they can be in some other form such as waijvers from
educational audits for periods of time.

¢ responsible media coverage which is supportive of the positive attributes and
contributions of the Medicare program to the elderly rather than assuming
physicians are gaming the system. Patients fear they are being taken advantage of
and this destroys the physician/ patient rapport which is critical to optimal care. We
must together build a system which is trusted and positive in its position to the
public.

CONCERNS

If medicine becomes so onerous that our best and brightest choose not to go into the
profession because of its risks, hassles, intensity, and increasingly lower compensation,
we are going to look at a system in ten years that no longer provides the best health
care in the world. Physicians represent the entrepreneurial spirit and small business
development upon which America has been built. We are systematically destroying
medicine’s very infrastructure by destroying the spirit of the physicians who underlie it.

It is the very essence of business practice today that empowers men and women to act,
to train and educate in order that good decisions are made, and not to threaten for
efforts which are responsible but not perfect.

Thank you for the opportunity to voice our concerns about a system which is becoming
increasingly complex and where dollars are being directed to administrative oversight
rather than patient care.
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EXHIBIT 6
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Mr. SHAYS. What we are going to do is each of us is going to have
10 minutes of questioning and we will start with Mr. Snowbarger.
I am going to do a 5-minute light and just flip it over again. Mr.
Snowbarger.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

Mr. Robertson, I would like to start with a question to you that
may apply to the remaining members of the panel as well.

Obviously, in a hospital setting, in the doctor’s office setting, you
are dependent on a number of different third party payers. Medi-
care is just one of those third party payers. And I was wondering
if you could briefly give me an idea of the comparison between the
difficulties with Medicare and other insurance or third party pay-
ers.

Mr. ROBERTSON. Managed care companies do not require—third
party payers do not require a whole series of issues that Medicare
does. A good example is level of care. When a patient is admitted
under Medicare, what happens is we have to make sure they are—
you know, are they classified as an outpatient in a bed, are they
an inpatient or are they skilled nursing—that whole series of
issues has to be monitored and we have an RN staff that has to
monitor that continually. Commercial payers and managed care
companies are not particularly concerned about that level of issue.
So that is one issue that is very different.

Another issue is that when there is concern around a billing
issue, the third party payer works with us to resolve that rather
than it ending up going to an agency that may file criminal charges
with that.

The third issue is that when the claim is paid with a commercial
payer, it is paid and we have to wait obviously for cost reports
v;lhich may be 5 years later to actually get the final settlement on
things.

So those are three issues that are very different that we have to
deal with. And there are numerous others that occur on either a
smaller scale or a larger scale, depending on what the issue is.

Mr. SNOWBARGER. For the remaining panelists, would that be
true in your practice as well, that it is fairly easy to—well, particu-
larly Ms. Vance—is it easier to deal with the other third party pay-
ers than it is Medicare?

Ms. VANCE. Oh, yes, and part of the problem is the penalty in-
volved with error. It is so punitive in the Medicare Program that
I think that we experience downcoding in our practice, I think our
physicians, in order to make sure that they do not—that they may
not meet criteria for an audit, they code themselves lower than
they should.

Mr. SNOWBARGER. By the way, when you downclaim, does Medi-
care come and pay you?

Ms. VANCE. I am sorry?

Mr. SNOWBARGER. If they find that you have downcoded some-
thing as opposed to upcoded something, do you get paid extra when
they come and audit you? [Laughter.]

Did not think so, but just thought I would ask. And again, I will
let anybody on the panel answer this.

As you have gone through trying to bill a particular claim, have
you ever had occasion to ask for assistance either from HCFA or
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from their intermediary? Do you do that on a regular basis or is
that kind of unusual or

Dr. ROSENBERG. All the time, every day.

Mr. SNOWBARGER. And you get consistent answers when you call
them? [Laughter.]

Ms. VANCE. No, sir.

Dr. ROSENBERG. Very inconsistent, very confusing, very often
they do not know themselves the answer. I could give you some ex-
amples if you would like.

Mr. SHAYS. Dr. Rosenberg, put the mic closer to you. I do not
even mind if you pick it up out of the stem. In fact I would encour-
age you for the questions, to just pull it out.

Dr. ROSENBERG. Almost every day we are on the phone with
Medicare. For instance, last week, as an oncologist, we often have
patients on ambulatory pumps. Now to operate an ambulatory
pump, my nurse has to do a preparation of the pump, flushing and
so forth. Now this is saving Medicare a lot of dough because other-
wise the patient has got to be in the hospital to get the infusion,
which is a constant infusion, they last for 4 days or more.

Well, in their infinite wisdom, they have decided they are not
paying, they are not reimbursing for the pump preparation. We
called and asked them about that and sort of got a half-baked reply
which was very confusing. I still do not know exactly where they
stand on it or why. But this goes on almost every day, questions,
constant denials, not necessarily our fault, occasionally our fault
because the coding may not be exactly what they asked for.

B Mr. SNOWBARGER. Any of the rest of you want to respond? Dr.
uie.

Dr. BUik. That is where the rubber meets the road. When you
have a doctor who wants to comply say how do I code this, when
you call up they say I do not know or probably so. When they can-
not even tell you affirmatively yea or nay, thumbs up, thumbs
down and say yes, you are fine, that is a safe harbor, you are try-
ing to comply, they cannot even give an answer, in an IRS manner,
that tells you this process—that is the base process here—it has
failed. You have got docs that want to comply and they cannot do
it in any safe harbor fashion, and that needs to change. You are
going to penalize the good guys, not going to get the bad guys.

Mr. SNOWBARGER. What are the consequences if you call in and
ask for advice about how to code a claim and you do it in that man-
ner and someone else down the line changes their mind, what is
the consequence to you as a physician or institution, either one?

Mr. ROBERTSON. The risk is carried by the provider relative to
that. A good example is that in 1997, HCFA announced that hos-
pitals had a choice whether to bundle lab fees or not, and they re-
versed themselves a little later in the year and said do not bundle
them. And at the same time, the Department of Justice was send-
ing out letters saying that we were in violation of the law because
we were not bundling. So HCFA and the Department of Justice
were looking at these things totally differently.

Mr. SNOWBARGER. Dr. Leitch.

Dr. LEITCH. One of the problems I have addressed in my written
efforts is that the people that are teaching us in the private sector
how to code and how to do this put in a disclaimer that I think
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everyone should appreciate, this came out of Family Practice Man-
agement in the recent issue, and I quote, “While coding challenges
represent our best efforts to provide accurate information and use-
ful advice, we cannot guarantee that third party payers will accept
the coding recommended.” And that is absolutely the case. You can
do your best effort and you are going to get turned down. And these
are the people that are teaching us how to do it.

Mr. SNOWBARGER. Dr. Cooley—and you may not be the right per-
son, so anybody else that cares to answer it, please feel free to, but
I need to get a handle on why—at least from your perspective, why
these codes have expanded so that we are dealing with—I cannot
even remember the numbers, 7,500 or something like that versus
a much smaller number of codes, why for an office visit—I cannot
remember which one mentioned it, that an office—there were five
codes for one kind of office visit, five codes for another.

Dr. CooLEY. Well part of that was our fault. When the American
Medical Association began to develop guidelines, there were people
who thought that there should be more levels of service that you
could indicate to people what you were doing. In practicality, it be-
comes very difficult to differentiate the gray zones, to know what
is low to moderate, what is moderate to severe; and what may be
moderate to severe to you may be rudimentary to someone who is
much better at taking care of that problem. So it becomes a very
subjective sort of thing. And what we got into or what my office got
into a problem with is the difference between two codes that were
very close together and actually looked as if they satisfied one cri-
teria, but they told us that it did not. In some cases, it did.

So I think part of it was physician driven, probably there was a
monumental misunderstanding at the very beginning between
what the AMA thought we could do and what we actually can do
in practice, and so in a way, we are caught in our own web. And
I think what we need to do is to back off and make it simpler.

Mr. SNOWBARGER. Anybody else care to respond to that question?

Dr. LEITCH. I would agree to that, at least on—I am just discuss-
ing office care, I think we ought to throw five away and get down
to three. Take the first one, 211, take the second one, 213, and take
the third one, a 215. And there will be very little disagreement on
documentation, on evaluation and what it is worth, if you will get
down to three. Five is a no man’s land and you are going to sit
there and go to court or somebody is going to get fined over it.

Dr. ROSENBERG. I would like to say we go down to one. And you
know, it was not too long ago that a physician would have one
charge for his office visit, let us say $35, whatever, one charge for
a hospital visit. Now in the long run, it is going to even out, you
have some patients come in, you may spend 5 minutes with them.
Another thing about Medicare, they do not realize when a patient
comes in, you may shoot the breeze with them for 15 minutes about
their family. This is part of the practice of medicine. You cannot
document everything that you contribute to a patient’s care, it is
impossible, because so much of it is what I would call nondocumen-
tary.

If you have one fee, it will even out, but you have got to make
sure that HCFA does not cheat you and get the lowest fee for that
service, get something in between the high and the low. Look what
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that will do, you eliminate this whole bureaucracy. HCFA could
still audit, let them come in and audit just to see if we saw the pa-
tient, but this whole argument of whether you provided a level 4
or a level 3, and the whole pressure on the doctor, the time spent
in documentation would be gone.

I will tell you another problem that has come up recently—not
recently, but is very much a problem. If you are a physician in a
teaching hospital, which I happen to be, we have a house staff and
we have interns and residents, it is very unclear what the obliga-
tion of the attending physician is as far as documentation. So that
in general, I may write several lines, like two or three lines or four
lines that I saw the patient, he is better today, we are going to con-
tinue him on the regimen. It is the intern and resident who write
the extensive note and yet what happens when they come in and
audit and say your note does not document the level of care—and
it is happening. And that is something that has really got to be
looked at fast.

Thank you.

Mr, SNOWBARGER. Thank you, Mr. Chairman. [Applause.]

Ms. VANCE. May I add?

Mr. SHAYS. Yes, I would be happy to have you add something,
Ms. Vance, and then we will go to—this is the first panel, I would
say, that I have ever heard applaud other people on the panel.
[Laughter.]

Ms. Vance.

Dr. LEITCH. I would like to echo what——

Ms. VANCE. I am sorry.

Mr, SHAYS. I am sorry. Dr. Leitch.

Dr. LEiTCH. I just want to add that not only is his experience
with house staff true, we have that same problem in teaching fam-
ily practice residents or medical students out in private practice—
I mean out in the sticks. The same documentation problems exist.

Mr. SHAYS. I hear you, I think we all do. Yes, Ms. Vance.

Ms. VANCE. I just wanted to add that beyond the E&M coding
issues, the coding that is involved——

Mr. SHAYS. Move the microphone a little closer. Not as close as
Dr. Rosenberg because then you get the feedback, but if you can
lift it out and talk like this and just keep it about 3 inches from
you. My sense is that people in the very back can hear because you
have speakers this way. Our problem is the speakers go this way,
so we are kind of in this—and I think the first and second row
probably have the hardest time here. If you move back a few rows,
you will hear better.

Ms. VANCE. I was going to say that beyond the E&M coding
issues, the coding complexity that Medicare is adding to the system
for all other diagnosis codes and procedures codes, such as what I
have added to your list here, which is on the lipid profiles, this is
one test that we have had to institute a form in our office to follow
only this test, and it is so complex that the doctors have to look
at the algorithm each time they order the test. And it is impossible
to explain to a beneficiary. This is I think for an $11 or $12 reim-
bursement that we have to put this into the file. This is actually
published by Medicare because they do not want to pay for too
many lipid profiles. We have the same coding complexities for
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PSA’s. They are insisting that we have two diagnosis codes and the
electronic claims will not allow us to transmit that.

So we are dealing with—beyond E&M coding, we are dealing
with coding complexities that create barriers all the way through
the system, in order to try to save costs.

Mr. SHAYS. Dr. Cooley and Dr. Rosenberg look like they have
never seen that before, and you guys are probably going to jail if
you have not been filing that, so— [laughter.]

Mr. SNOWBARGER. They are not laughing either.

Dr. ROSENBERG. You promised you would visit, Chris.

Mr. SHAYS. Mr. Barrett.

Mr. BARRETT. Thank you very much, Mr. Chairman, and I appre-
ciate hearing what all of you have to say, it is similar to what we
would be hearing if we held this hearing in my own district. So I
think that this is a problem that is pervasive throughout the coun-
try.
But I do not see any constituents of mine here, so maybe I have
to play the role a little bit of the devil’s advocate, if I could since
it is hard for me to lose votes if there is nobody here who would
vote for me anyway. But we have heard that the cost of the Medi-
care Program in 1967 was $3.17 billion, I was in seventh grade
then, it was 2 years before we had the last balanced budget before
this year’s balanced budget. In 1998, $211 billion. What is that,
6,000-, 7,000-percent increase?

Some of the biggest battles we have in Congress are over the
fight—our fights over the level of funding for Medicare. People who
support it, others who attack it, say it is a system out of control.

Ms. Vance, you did a very good job I think of talking about all
the different procedures and problems that you have had in your
office, that you have experienced, virtually every one of which was
designed to keep the cost of this system down. So assuming that
there is at least some marginal utility to some of those, God only
knows what the figure would be above $211 billion, if those were
not in effect. So that is sort of the backdrop, but again, I am sym-
pathetic because I am not someone who likes to fill out forms. I
have not filled out my taxes for this year because of the changes
that we made in the tax laws this year. So I am extremely sympa-
thetic to that.

Mr. SHAYS. Will the record show he did pay his taxes——

Mr. BARRETT. That is right, yes. [Laughter.]

I guess my question is how do we control the cost of the system
that is just galloping and at the same time not destroy your ability
to deliver the goods.

We had a hearing yesterday in Milwaukee and I said at that
time that—there is a fight over transplants and I said this is an
economic issue. People dress it up one way or another but it comes
doan to economics, and I think the same thing is going on today.

octor.

Dr. BUIE. Well, cost is legitimate, there is no question, and we
can do better than we do now, no question. And the idea of expand-
ing medical saving accounts—the patient does not self-audit the
system now. They are spending someone else’s money. Copay is for
administration, right now, there is no copay on a home health visit.
Sure, doctor, give me 30 of them, you know. I mean, there is the



85

demand, it is elastic. So the patient has got to be in the loop. Folks
that are truly indigent, certainly those fees should be waived and
not be calculated as fraud or abuse. There are indigents on fixed
income in this age group that are at critical measure, month-to-
month pay check. But that can be dealt with.

So you can get at the elastic marginal demand without criminal-
izing the practice of medicine.

Mr. BARRETT. How much demand in this area have you seen for
the MSA’s, for the medical savings accounts? Has it been an item
that has been under great demand?

Dr. BUIE. I think in areas like home health, the very marginal,
very fuzzy definition, folks want more and more and it is very
tough to define. Even in Canada—40 percent of the home health
visits paid for by Medicare were given and requested by the pa-
tient, but defined by Medicare as inappropriate visits.

Mr. BARRETT. OK, but again, my question—how much of an in-
crease in demand have you seen for the medical savings accounts?
When you made the reference to medical savings accounts, that
was a creation of an act of Congress. Have you seen a great de-
mand for that? I am just curious.

Dr. BUIE. It has been mild. It is new, but I think, again, edu-
cation on the issue. Folks are not in the loop yet, they do not really
realize that it could be to their benefit.

Mr. BARRETT. Dr. Rosenberg.

Dr. ROSENBERG. I think it is a very complex thing when you talk
about the expense. Technology alone has gotten to a point—the
American public is very demanding in their medical care, for one
thing. They want the best, they want it as fast as possible. We may
have 20 MRI machines in a county and Canada probably has 3 in
the country or something like that. The public itself has to be edu-
cated. We talk about rationing of health care and it may have to
come. To take it off all on the doctors, to get the money back by
devising a system that is so crazy that a physician now has to
downgrade everything to the lowest level of care to get money
back-—and that is what I think this system is trying to do really—
you know, physicians right now, the reimbursement that they get
from Medicare, in my opinion, is marginal. And in some commu-
nities, the reimbursement is barely able to cover office expenses.

Mr. BARRETT. That brings me to my next question, if I may.

Dr. ROSENBERG. I mean it really is, and Congressman Shays will
avow, I am from a very, very wealthy community, the average
home in Greenwich is $1 million now. People drive up to my office
in Rolls Royces and they go out with a $32 office visit. There is
something crazy about the system here. Something should be done
to make adjustments and people who can afford it, to pay more in
the system than people who cannot. Something has to be done with
the system to allow physicians who are stuck in areas of high cost
?f living to enable them to earn a reasonable return on their ef-
orts.

Congressman Shays may not be aware of it, but I will tell you,
we are having trouble recruiting young doctors now to come into
Greenwich. A lot of the young doctors that have come into our com-
;nuéﬁty are not even living in our town any more, they cannot af-
ord it.
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Mr. BARRETT. Let me ask another question. Devoid of the paper-
work, which is obviously the big issue that we are dealing with
here today, but paperwork aside, which might be hard for you to
do—reimbursement rates, who gives the best reimbursement rates,
Medicare, HMO’s, private insurance? I guess I would ask all the
providers.

Dr. ROSENBERG. They are all coming down, and HMO’s are com-
ing down to approach Medicare reimbursement. In some areas of
the country I understand they are even less than Medicare reim-
bursements.

Mr. BARRETT. So you would still put HMO’s above Medicare?

Dr. ROSENBERG. Yes.

Mr. BARRETT. Dr. Cooley.

Dr. COOLEY. Yes, in our area, most commercial insurance compa-
nies pay above Medicare rates.

Mr. BARRETT. HMO’s also?

Dr. COOLEY. Yes. But I agree they are coming down toward
Medicare rates. -

Mr. BARRETT. Dr. Buie.

Dr. BUIE. Same.

Mr. BARRETT. Dr. Leitch.

Dr. LEITCH. I live in a small area, we have Medicare patients
and we have private pay patients. We have very little anything
else. We charge what we think is a good rate for our services,
Medicare pays us 60 percent of what we charge, the private people
pay us what we charge. If people have Blue Cross and Blue Shield,
we have to take whatever they pay and what they say is right.
Blue Cross and Blue Shield is ratcheting down what they reim-
burse, it is still better than Medicare. I am not complaining about
that.

Mr. BARRETT. Mr. Robertson.

Mr. ROBERTSON. We view the payer population kind of as a port-
folio and we have different kinds of payers. Some HMO’s pay bet-
ter, some do not pay as well. Clearly Medicaid is the lowest payer.
Medicare has been viewed as the floor many times as to what we
are willing to do, but it is mixed around.

Mr. BARRETT. Do you agree that the managed care trend is
downward, are you getting squeezed more?

Mr. ROBERTSON. Absolutely. And it is even toward pushing the
risk onto the provider system so that it is a risk for, you know,
high utilization when there is a bad case that just takes a lot of
extra resources. So we are moving even into capitation at this
point. But the trend is down on managed care.

Mr. BARRETT. Dr. Rosenberg, you sort of hit a hot button with
me and this is not exactly on the topie, but with the Medicare reim-
bursement rates because I represent a State, Wisconsin, which is
considerably below average in the Medicare reimbursement, as I
would not be surprised if Kansas was. And the view in our State
is we are all paying the same level of taxes, but there are some
providers that are getting paid more. And again to use an economic
analogy, it strikes some of us in Wisconsin that you have got a sit-
uation where the areas that are perceived by upper income people
to be the most attractive to live, we are giving them the highest
reimbursement rate; the areas where Marshfield Clinic in Wiscon-
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sin, for example, a well-respected clinic, has a much lower reim-
bursement rate and you end up with shortages in those areas. So
from an economic standpoint, it almost seems like we should be
paying higher in those areas where physicians do not want to go
than paying higher in those areas where physicians do want to go.

Dr. ROSENBERG. I doubt if the reason that Medicare is reimburs-
ing a few extra dollars, whatever it may be, to be in a high living
cost area, I doubt if that would be a reason that would attract a
doctor to practice in that area. I do not think that is an argu-
ment—if I understood you correctly.

Mr. SHAYS. I am not picking you up as well, just put the mic a
little closer. What was your point?

Dr. ROSENBERG. If I understood the Congressman, he implied
that doctors are not going into less—lower cost of living areas as
opposed to more attractive high cost of living areas because Medi-
care reimburses more in the high cost of living areas. Was that
your

Mr. BARRETT. Yes.

Dr. ROSENBERG. I think that is fallacious.

Mr. BARRETT. But what I do hear is I hear the reverse—physi-
cians in Wisconsin saying they do not go into low reimbursement
areas because the reimbursement is too low, just so you know. I
just want to sort of let you know a view from the other side. Very
quickly because I see my time is just about up.

Dr. Cooley, I found your comments and I think it was in your
testimony, Dr. Rosenberg as well, I did not realize that there was
this inter-relationship developing these rules or guidelines between
HCFA and AMA. Who was the driving force for the horror story
that Dr. Leitch referred to, the five different levels? Is that some-
?hi{l?lg that HCFA wanted or is it something that AMA was looking
or?

Dr. CooLEY. Well, unfortunately——

Mr. BARRETT. You are both smiling, so I don’t know what that
means.

Dr. CooLEY. Unfortunately, I think when we began with the
AMA, there was some push for making more levels of service, rath-
er than fewer. And so we probably inadvertently shot ourselves in
the foot by making so many levels of service that none of us could
figure out what to do with it after it was made, and making the
shading very gray.

And I would like to echo what Dr. Rosenberg has said also, I
think if we simplified it and made allowance that over the long
haul some people are going to be more complicated, some less, it
is going to balance out, and to make it more simple, then we take
the onus away from all of this nit-picking which just causes anger
and frustration and hostility, basically not only toward HCFA and
the Government, but also to the patient.

Mr. BARRETT. Was it your testimony where you said you have
now gone to the lowest common denominator?

Dr. CooLEY. Yes. Because I do not know on their—they are pick-
ing us up on screens and so they are looking for outliers and they
want it to look like a bell-shaped curve.

Mr. BARRETT. I understand.
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Dr. CoOLEY. And you know that if you code too many of such a
code, they are going to pick you up and come in and audit you. So
to avoid the threat of another audit, I have simply gone to a lower
coding. But then I reset the thermostat for the next doctor.

Mr. BARRETT. I understand that.

Dr. CooLEY. And the next time someone does that, it makes
that—it flattens out that bell-shaped curve, so pretty soon, anybody
is an outlier.

Mr. BARRETT. One last question because my time is up. Has the
improvement in your mental health offset the loss in income by
going down? And that is a serious question.

Dr. CooLEY. I am sorry, what?

Mr. BARRETT. Has the improvement in your mental health, that
you are not having to hassle about that, is that worth the $7 or
$12 per——

Dr. CooLEY. Oh, absolutely.

Mr. BARRETT. OK. I think my time is up.

Mr. SHAYS. What I have noticed from all of you is that you all
have complimented each other and you have not even been redun-
dant. It is almost amazing. Did you all get together beforehand and
talk about your presentation? Because if you did, it was tremen-
dously well organized. Each of you had a specific point that rein-
forced the others without contradicting.

I do not know if it was you, Dr. Leitch, that talked about how
in 1975, you had two lines and then you went in 1985 to four lines
and then in 1995 to 1 page and you said from 1995 to 1997 it went
to like 10 pages?

Dr. LEITCH. That is correct.

Mr. SHAYS. Now you are under oath now—do you literally have
to fill out—{laughter.]

Dr. LEITCH. You have copies of my office notes on one patient in
your file. Everything from exhibit 4 through exhibit 14 relate to
one patient encounter that I think is needed for documentation
under HCFA’s guidelines in that pink book over there, it is in your
record. Those are in each one of my Medicare beneficiary charts
starting in October,

Mr. SHAYS. Thank you.

Mr. Robertson, you pointed out that hospitals are able to cope
better than individual practitioners, but in a way though, you are
still requiring your nurses, your administrators, your doctors to fill
out these forms. My understanding is that the doctors are still hav-
ing ‘}o fill out forms to back up your own billings, is that not cor-
rect?

Mr. ROBERTSON. That is correct. In the last 5 years, we have
added 50 percent to the staff that manages this complexity.

Mr. SHAYS. Have any of you—now one individual before we
began this hearing said that as an individual practitioner, his ad-
ministrative costs were about 25 percent and now his administra-
tive costs are about 65 percent.

Dr. BuiE. The overhead for a physician’s office practice in 1972
was 27 cents of the dollar. Nationally now it is 62 cents on the dol-
lar, with no other definite change. And it will grow continually
whether this is implemented or not.
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Dr. CooLEY. I will give you an even more striking example.
When I was a sophomore medical student in St. Louis at Barnes
Hospital, my 23-year-old wife was the sole insurance clerk and
transcriptionist for seven of the busiest internists at Barnes Hos-
pital. It was not because she was that smart. [Laughter.]

I now have 26 employees——

Mr. SNOWBARGER. You had better bring her flowers on the way
home tonight.

Mr. SHAYS. Dr. Cooley, I do not think flowers will do it. [Laugh-
ter.]

Are we allowed to strike that from the record?

Dr. CooLEY. But the problem was at that time, there really was
not very much to do. An occasional patient had an insurance form
for a hospitalization, we now have four physicians and a staff of 26
to try to do the things that Ms. Vance is telling you about. So the
overhead is literally eating us alive to try to comply.

Mr. SHAYS. You have four physicians who do most of the admin-
istrative work?

Dr. CooLEY. No, we have 4 physicians, and 26 staff, half of that
staff are simply doing insurance, transcription, talking with insur-
ance companies and doing the paperwork behind it. So we have
gone from a ratio of seven internists and one insurance girl, clerk,
woman—laughter.]

Now we have about four, we have one to one.

Dr. BUIE. And I think that really needs to be underscored. 1
mean this is not money that is going to grandmother’s wheelchair,
your grandchild’s shot, a preventive measure to prevent a cost that
will incur to the system. This is money that is basically shifted off
budget. It is away from direct patient care, which is what I think
everybody would have a uniform wish about. I mean, it goes away
from direct medical care and that is the fastest growing segment
of that dollar.

Mr. SHAYS. Speaking in response, with the same basic approach
that my colleague from Wisconsin has taken, when we have had
hearings—I have been on this committee now for nearly 11 years
and we have had hearings that would outrage anyone as to the in-
credible ripoffs that take place. We do basically audit between 1
and 3 percent of the bills of Medicare and around 5 percent of the
billing charges. For an unscrupulous physician, hospital, and so on,
there is a tremendous incentive that you can maybe get away with
it for a period of time. In many cases, at one time, it was not a
criminal offense. So we wanted to respond to some of that.

The acknowledged amount of Medicare fraud in $200 billion of
billing is about 10 percent, but we have had people tell us that
they would not be surprised if it was close to 20 percent. Now, you
know, that is kind of a factor in this process. I mean it is an amaz-
ing amount of waste and fraud and abuse. But what you are talk-
ing about, in my judgment, is waste.

What happens in this political process is that when “60 Minutes”
does a program about how someone ripped off the system, the pres-
sure is on the executive branch. How could they let this happen?
So to deal with the 1 percent who would do these outrageous
things, they hurt the 99 percent. But I consider waste as bad as
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fraud, they both kind of—the opportunity cost is we cannot spend
the money where it is needed.

Dr. Rosenberg basically talked about simplifying the codes and
others alluded to the levels. Dr. Cooley, you were describing such
gray areas that, you know, a little bit more and you get $2 more.
I do not think it is worth it even in a low cost area, to ratchet it
up. So you basically—Dr. Rosenberg, when I met with you earlier,
you told me that you almost do not want to even charge some
Medicare patients. You just let them come in for free, because it
is not worth it in some cases. That is practically your attitude.

Dr. ROSENBERG. That is right.

Mr. SHAYS. So I think I sense some unanimity and it is impor-
tant that I clarify this. If in fact you were able to find the common
denominator of the billing charge between the low and the high so
that ultimately HCFA is not—the Government is not paying much
more, if any more, but we could eliminate a lot of the billing, sub-
jective billing efforts. Would reducing the codes—there is agree-
ment that reducing the number of variations, the amount of vari-
ation—nodding of heads will not do it. I am going to ask each of
you because I want it recorded.

Mr. Robertson.

Mr. ROBERTSON. You can look at waste in a lot of ways and I
would say that complexity creates waste in and of itself because it
adds cost. If we can take the cost of the complexity——

Mr. SHavs. Right, we all agree on that. So the question is if we
reduce the number of choices, simplify the coding, not have as
many levels, would that be something you or your organization
would be in favor of?

Mr. ROBERTSON. I think what we would want to be careful of is
saying that on average, we are feeling better when we have one
hand in a refrigerator and one hand on the stove. So that is what
my concern would be with that.

Mr. SHAYS. Well, you sound like a politician, not a—{laughter.]

I am going to come back and try to pin you down. Dr. Leitch.

Dr. LEITCH. I am not a politician. I would go to three codes and
I am talking only about office management.

Mr. SHAYS. Three codes as opposed to how many codes?

Dr. LEITCH. Five.

Mr. SHayvs. OK, so you would basically cut it in half. Dr. Buie.

Dr. BUIE. I wish one size would fit all, but I do not think you
can probably simplify it that much.

Mr. SHAYS. I am sorry.

Dr. BUIE, I would favor Dr. Leitch’s approach. I wish one size
would fit all, I do not know that you can condense it that much.

Mr. SHAYS. OK. Dr. Cooley.

Dr. COOLEY. Well, we have levels of care, for instance, where
someone is acting under the supervision of a physician; that is a
very brief level of service, it may be a nurse, that is a clearly de-
fined event. There is also a level of care where we see a new pa-
tient, where we gather a lot of information, we allow time to do
that; and then there are patients that are seen on a yearly basis
to update things that need to be updated, that is a much more com-
plicated sort of care. It is the middle group that ought to be consoli-
dated down to one blended rate and then we would not have to
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worry about whether it is a little sicker or a little less sick each
time we see someone. So I would favor three rates.

Mr. SHAYS. Dr. Rosenberg, how do you respond?

Dr. ROSENBERG. Well, just so there is no misunderstanding, I did
not mean to say there would be one fee for everything. I think you
would have one fee for every common service that a physician of-
fers, so that there would be a fee for an initial visit, a consultation
would have a fee, a followup on a cancer patient that is coming in
to be followed for colon cancer or breast cancer where you have to
write a note to the referring physician. Those—you would have a
fee; consult, say would be $100; an office visit would be $35 to $40;
a house call would be $50. That is what I am saying. But each of
those services would have one set fee and that fee would be fairly
determined. And what I am saying is over the long run, for the
physician, it is going to even out. Over the long run, it should even
out for the Government and you could do away with all of this ma-
chinery, you could do away with this entire industry that has been
built up and you could do away with this constant threat of fraud
and abuse. It is just not worth it.

Mr. SHAYS. Ms. Vance.

Dr. ROSENBERG. You know, the ASIM, they wanted to reward
doctors for cognitive services.

Mr. SHAYS. I do not want to get too much off subject here.

Dr. ROSENBERG. Pardon?

Mr. SHAYS. I just want to stay on this line just for a second, with
the indulgence of the members. So the bottom line is you are say-
ing that you would reduce the levels, but there are different types
of episodes that, types of visits that you would note differently.
That is the answer.

Dr. ROSENBERG. Take the most common services a physician—-—

Mr. SHAYS. I think I heard you, I think I heard you.

Dr. ROSENBERG. And that is it, and you just have one fee for
that. Then there is no argument.

Mr. SHAYS. Ms. Vance.

Dr. ROSENBERG. People cannot come in and say you charged too
much for that visit because that is what the fee is, it is already—
it has been predetermined.

Mr. SHAYS. Dr. Rosenberg, I did hear you. Ms. Vance.

Ms. VANCE. I think sometimes it is not so much the number of
services but it is the amount of complexity that you require in the
documentation for each of those services. I think if you go down to
three, if you still have to have 10 pages to document that you want
the highest level, you have not gained anything. So I think it is the
complexity of taking—and I think everybody was trying to take the
subjectivity out of people who were auditing charts and I think
that they went way beyond anybody’s expectations in that regard.
Somehow we have got to move it back and perhaps have auditors
who are M.D.’s or D.O.’s, as was suggested, so that not so much
documentation has to be put into a chart for each code.

Mr. SHAYS. Thank you, Ms. Vance. I am going to come back to
you, Mr. Robertson, and then I am going to give the floor to——

Mr. ROBERTSON. I really do not think for me to speak to how the
physicians code is probably my place, I am a hospital adminis-
trator.
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Mr. SHaYS. OK.

Mr. ROBERTSON. But from a hospital perspective, the DRG’s that
we deal with, which is also a coding issue, there is over 500 of
them now and I do not see that reducing that list would necessarily
change the rigor with which we have to do things. It is reducing
tﬁe issues of if we do make a mistake, what is the penalty for doing
that.

Mr. SHAYS. I am going to respond as someone from the outside.
I think it is incredible that you would have so many variations and
so many different intensity levels. I would think it leaves too much
subjective dialog between you and the person auditing you and it
puts all of you at risk. That is the view that I am getting. So I am
sensitive to the fact that maybe you cannot have one level and I
do not think you were saying that, as you elaborated, but one of
the recommendations that may come out of this subcommittee, and
we will talk to my colleagues here, would be that they truly do re-
duce the levels of choices in this process and not always choose the
lower cost reimbursement. But if we can get you—I mean, Dr.
Cooley, you have basically said you have 4 physicians and 26 peo-
ple working in your office, and a number of them are doing just pa-
perwork. I mean that is inane, it seems to me. [Applause.]

Dr. COOLEY. I think in answer to—[applause.]

I think in answer to Mr. Barrett, who is rightfully concerned
about the cost of medical care and the escalation in the cost of
medical care, we are to the point in our office where we now spend
72 percent of our reimbursement for overhead and if we could get
rid of some of that overhead, our fees would not have to be as high
as they are now and everybody would win. We are just chasing
paper these days.

Mr. SHAYS. Mr. Snowbarger.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

I want to kind of follow up on Dr. Cooley’s description of the
practice that he is dealing with. And what I would like to do, it
seems to me that we probably have multiple examples here, but I
would like to talk about it in a hospital setting, what you have had
to do in terms of staffing and preparing your employees to do this
billing; Ms. Vance, I would like you to talk about the same kind
of issue in your setting, and finally, Dr. Leitch, I would like to hear
from you and the number of people you have on staff and that kind
of thing. But Mr. Robertson, if you could kind of go first, you men-
tioned in your testimony that I think you have 17 people that are
dedicated solely to Medicare claims, if I remember your testimony
correctly.

Mr. ROBERTSON. That is correct. We have a staff, 11 of whom are
coders. They are college-educated individuals who specialize in
going through stacks of medical records, this big and bigger, to ex-
tract from that data the code, the diagnosis, which is why there is
500 diagnoses. I mean it is not a level of care, it is what disease
did someone have. And those individuals are college educated. We
spend thousands of dollars every year in terms of inservice edu-
cation. We bring in outside auditors every year to help them learn
better about what is going on. So that is just on the coding side.
We also have software that is updated routinely.
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In the billing department, we have six people who are dedicated
to just looking at the Medicare claims on an inpatient basis. That
is a lot of people; they look at every claim that comes through,
make sure that it is billed correctly.

That is just the billing and coding part. There are approximately
10 percent of your staff in the administrative function at Shawnee
Mission Medical Center that deal with billing and collecting. You
would think that with 36 percent of our business, that 36 percent
of those would be directed toward Medicare, that is about what our
business is. But it is disproportionate because of the added com-
plexity. And so those are dollars that are being funded to—we fund
dollars there to make sure we do that correctly. So there is a large
number of people addressing this every day, not 250 but at least
36 percent of the 250.

Mr. SNOWBARGER. OK. Ms. Vance, same kind of question. What
kind of staff do you have, how much of it may be dedicated to
Medicare claims, what kind of training do they have to go through,
how often—things of that nature.

Ms. VANCE. We are putting more and more resources toward ad-
ministrative costs in our office. We have one person who does noth-
ing—this is a five-man office, so we have one person who does
nothing but Medicare billing and answering Medicare patient ques-
tions. The Medicare patients need a lot of feedback because they
read a lot of media that indicates that there is a lot of fraud in the
system. They are concerned that any coding error that we might
make, that we are trying to harm them in some way, and it takes
a lot of contact with them to try to make them understand why
Medicare no longer pays for their tests where they used to. We
spend a lot of time with waiver letters so that patients understand
that they are going to have a test that they may want but that
Medicare may not pay.

I would say that in our office, we have increased staff by 5 over
the last 5 years that do nothing but administration and have noth-
ing to do with patient care.

Mr. SNOWBARGER. Dr. Leitch.

Dr. LEITCH. I am a solo practitioner in a one-horse town. I have
one employee that has worked in that office for over 40 years, she
has worked for me for 31-plus years. I have another employee that
has worked for me for 20 years and my nurse has worked for me
18 years.

I had one person who worked in my office up until a year ago
that worked for another practitioner in the office and I hired her
when he retired. She had a total of 30 years of experience. These
people have been trained by me, they go to Medicare symposiums,
they go to Blue Cross and Blue Shield symposiums. They have
done the same work satisfactorily for a long time. They went
through the crisis of being computerized where we added a com-
puter. We use the computer primarily for billing and insurance
purposes. I have one girl that does that full time. I have one girl
that works half time. My nurse works two times she will tell you,
day and night.

HCFA and at least our State medical society is saying I am going
to have to hire a compliance officer just to tell me that I am doing
it right. I ain’t going to do that. I think I know how to do it and
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I have a good safety net in my nurse that tells me when I do not
do it. And I think between the two of us we are doing it right. But
we certainly are not doing fraud and abuse. I do not look that I
am going to increase my office staff a bit because I cannot afford
it.

I make a good living and I am not crying that I am poor, but if
you take balances of overhead versus what you are taking home,
I am not making a whole lot. And I am putting in one hell of a
lot of hours—excuse me, but I am. I do not have any alternative
and I have a physician leaving the community, my physician popu-
lation is going from four to three, that is a 25-percent loss. Who
is going to pick up that 25 percent? Well, I do not know. It took
us 2 years to find somebody—I do not know about upstate Wiscon-
sin, but it took us 2 years to find somebody to come in and fill a
hole when we lost two physicians, boom, boom. You talk about real
problems, we are talking about real sick people and nobody to look
after them and you cannot deal with that with the added paper-
work. If it takes me an hour more a day to do paperwork, I still
have the same number of people to see and I still have people
banging on the door outside wanting to be taken care of. And what
happens to those people is, if you are not in the office, they go to
the emergency room. And then I do not have to tell you what that
increases the cost.

Mr. SNOWBARGER. Thank you, Dr. Leitch. Ms. Vance, let me
come back to you for the remainder of my time, and it may be fair-
ly short, but you had indicated as you gave your oral testimony
that you had some recommendations for changes that you would
like to share with us during the questioning period. So my question
to you is what are those changes.

Ms. VANCE. Well, I said that, but most of those have been hit on
by the physicians here. One of course is nonpunitive method of
compliance, so that we do this in a cooperative manner where
Medicare and the physicians are learning together and we provide
records that are adequate for auditing purposes but that are not
punitive in nature, which is the way the rest of the industry works.

Mr. SNOWBARGER. Can I just follow up with the rest of the panel?
Do you all feel that you are in an adversarial relationship with
HCFA? [Laughter and applause.]

Mr. Chairman, I yield back.

Dr. ROSENBERG. May I say something in that regard?

Mr. SHAYS. Before you respond, it was a question to all of you.
For the record, I would like an answer, yes or no, to Mr.
Snowbarger’s question. Mr. Robertson.

Mr. ROBERTSON. There are adversarial relationships, yes. I would
like to say that in Kansas we have been very fortunate with the
U.S. attorney’s office, they have approached the issues with a very
cooperative——

Mr. SHAYS. Let me just say, you are not casting stones and they
are not going to go after you if you say yes.

Mr. ROBERTSON. I am not concerned about that.

Mr. SHAYS. It is just an answer. They may say the same thing.

Dr. LEITCH. Yes, adversarial.

Mr. BARRETT. No question.

Dr. CooLEY. The same.
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Dr. ROSENBERG. Most certainly.

Ms. VANCE. Certainly. Even for the employees. I mean I think
the employees are fearful as well.

Dr. RosSENBERG. Could I just say one thing?

Mr. SHAYS. Real brief because we want to get to the next panel
and we are going to close down at 3:45, so we want to make sure
thekatf’ldience can speak as well. Did you have a quick comment to
make?

Dr. ROSENBERG. Well, I just do not understand why HCFA, if
they are going to audit, cannot say to the doc, look, we do not think
you are doing it right, instead of just sending them a letter out of
the clear blue and saying you owe us this much money and then
you have to wait 4 or 5 months to get an appeal. I mean why can
they not just come in and say, you know, something is wrong here,
let us sit down and talk it over.

Mr. SHAYS. Fair enough.

Just to let the second panel know, we are going to conclude with
Congressman Barrett and then we are going to take no more than
a 5-minute break just for setup and we are going to begin right
away with the second panel.

Mr. BARRETT. Mr. Robertson, you talked about the Health Care
Claims Guidance Act and it brings to mind the Medicare DRG 3-
day window, the PATH audits, and the unbundling. Of those three,
which do you consider the most onerous or unfair?

Mr. ROBERTSON. The 72-hour window is a very difficult issue to
implement. We have figured out how to do it, by and large. Each
one of those has their complexities around them and I am not sure
which one of them I would say would be the most difficult to deal
with, they just are different issues to be dealt with.

Mr. BARRETT. Obviously one of the underlying tenets of this bill
is that the treble damage is inappropriate and 1 think that there
certainly are situations where it is inappropriate. On the flip side,
it strikes me that a law that would say that if you inappropriately
bill, that the remedy for that would be paying the amount that is
due plus interest would create no incentive at all for a physician
or a hospital to maintain their charges, because as Mr. Shays said,
there is a belief out there—or the perception among us, whether it
is true or not, that providers can, either intentionally or uninten-
tionally, avoid an audit for some period. So if the only remedy is
past payment plus interest, I would be more than happy to take
that money and invest it, knowing that if they catch me, I will pay
it. What should be the appropriate penalty? I assume that you
think there should be more than just past payment plus interest,
is that correct?

Mr. ROBERTSON. I think the issue is when it is clear that fraud
was intended. Errors happen in human life every day and those are
the things where we create significant burdens on the staff. So I
think what the act is dealing with is trying to create a narrowing
of what is really fraud versus what is just an error.

Mr. BARRETT. Well, let us stay with the errors because I think
there is even an issue with errors. If a hospital or a physician erro-
neously did not pay for 3 years, do you think that the proper pen-
alty for that would be reimbursement plus interest, or do you think
there should be more than that?
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Mr. ROBERTSON. I think there should be more than that.

Mr. BARRETT. And it would be helpful for me to know what that
extra would be. Again, I do not think it should be treble damages,
but I do not think that simply saying pay it back with interest
sends any message other than “Oh, that is OK.” And I think we
have to do more than that.

Mr. ROBERTSON. I agree that we have to do more than that, al-
though I would say that Shawnee Mission implemented the double
coding long before the criminal charges were available. We did that
because we were committed to doing it correctly. And I believe that
is pervasive in the industry, doing it correctly is the desire. So
what are the penalties? I think—what are the economics you have
to look at? What community are they serving? Do you kill the pro-
vider community when that happens in that community? I think it
has to take into consideration what is happening around that envi-
ronment for that community.

Mr. BARRETT. Finally, I just want to say that one of the most
surprising things here for me today was hearing again the involve-
ment of HCFA and the AMA. And the AMA and the American Hos-
pital Association are not exactly small players in this debate in
Washington, and my unsolicited advice is that they should be more
aggressive, frankly with HCFA. I think if AMA was involved with
HCFA, that they could play a role in reducing this five layer confu-
sion that we have. The one thing I am certain of, you do not want
me setting this stuff. I do not know if Chris feels confident or Con-
gressman Snowbarger feels confident, but you do not want the poli-
ticians to come in here and start setting levels because then you
will really be mad. And you are far better off, I think, having—
working with HCFA to do so, because I just think we can gum up
this thing faster than you can say Jack Robinson.

Mr. SHAYS. We can provide incentives though.

Mr. BARRETT. Yes.

Dr. BUIE. Whatever system we pick, the delineation is the intent
standard. You know, the AMA never went on board to say we
ought to criminalize this, we ought to, you know, make sure there
are areas that will have civil monetary penalties for folks giving
care in good faith. That was never agreed upon. I think there is
a lot of confusion on that. I mean Dr. Dickey can clarify it when
she comes, but that is the distinction. Yes, we will have codes,
there will be some system. It will be imperfect, we will try to reach
consensus and agree. It is the intent standard that needs to be
guarded vigorously.

Dr. CooLEY. And I do not think you would have any difficulty
with physicians, and I do not want to speak for hospitals because
it may even be more complicated, but a physician knows when he
is doing a complete exam and a physician knows when he is doing
an office visit and he knows when a nurse is acting under his su-
pervision. Those are clear cut areas. If they are billing for some-
thing that was not performed, then there should be penalties, but
that is a very simplistic way to measure it, and then we can all
go about our business of taking care of more or less sick patients
on a day-by-day basis.

Mr. BARRETT. Thank you.
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Mr. SHAYS. I would like to announce the second panel. It is Jack-
ie Williams, U.S. attorney, District of Kansas, U.S. Department of
Justice; James Kopf, Director, Criminal Investigations Division, Of-
fice of Inspector General, U.S. Department of Health and Human
Services; Joe Tilghman, Consortium Administrator, Kansas and
Chicago Regional Offices, HCFA, U.S. Department of Health and
Human Services; Leslie Watson, director of medicare payment safe-
guards, Blue Cross and Blue Shield of Kansas; and Dr. Nancy
Dickey, president-elect of the American Medical Association.

I would invite them to come up. We will start in 5 minutes and
I would like to thank this first panel. You have done an excellent
job and you have complimented each other well. Thank you very
much. [Applause.]

[Recess.]

Mr. SHAYS. I have already introduced our witnesses, if they
would stand, I would like to swear them in and then we can begin
with testimony.

[Witnesses sworn.]

Mr. SHAYS. For the record, all our witnesses have responded in
the affirmative.

We are going to be pretty strict about the 5-minute rule. Our
other panel—and if you could have told me I could have gotten the
number of doctors and administrators to stay strict with the 5-
minute rule, I would have said I am not so sure. But they did a
great job, a wonderful panel.

We look forward to your testimony and we will ask questions. I
am going to ask in a second how many in our audience may want
to speak afterwards because it gives me a sense of time. Well, I will
ask now, since some of you are raising your hands—eight. I will
ask again and we will see how that number changes. But you will
have time. The question is will it be 2 minutes or 4 minutes or 1
minute. We will figure that out when we know the limit to the
number of people participating.

I think we will go right down the row and we will end with you,
Dr. Dickey. Mr. Williams, you have got the floor. I would ask you
to speak loudly and into the mic, if you would.

STATEMENTS OF JACKIE N. WILLIAMS, DEPARTMENT OF JUS-
TICE, U.S. ATTORNEY, DISTRICT OF KANSAS; JAMES A. KOPF,
DEPARTMENT OF HEALTH AND HUMAN SERVICES OFFICE
OF INSPECTOR GENERAL, CRIMINAL INVESTIGATIONS DIVI-
SION; JOE L. TILGHMAN, HEALTH CARE FINANCING ADMIN-
ISTRATION CONSORTIUM ADMINISTRATOR, KANSAS AND
CHICAGO REGIONAL OFFICES; LESLIE D. WATSON, DIREC-
TOR OF MEDICARE PAYMENT SAFEGUARDS, BLUE CROSS
AND BLUE SHIELD OF KANSAS; AND NANCY DICKEY, M.D.,
PRESIDENT-ELECT, AMERICAN MEDICAL ASSOCIATION

Mr. WiLLIAMS. Thank you, Chairman Shays, Vice Chairman
Snowbarger and Congressman Barrett, I am Jackie Williams, U.S.
attorney for Kansas. As Congressman Snowbarger knows, we cover
gm entire State, we have offices in Wichita, Topeka, and Kansas

ity.

I am very pleased to be here today to tell you about our efforts
to combat fraud, waste, and abuse in the Medicare system. As you
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know, Medicare pays out more than $1.5 billion in the State of
Kansas each year. We recognize that the majority of physicians,
hospitals, and other health care providers are honest, hard-work-
ing, and dedicated to providing the very best health care possible
to Medicare beneficiaries. However, there are providers who engage
in improper billing practices which cause immeasurable damage
that threaten the financial integrity and the public’s faith in the
Medicare system.

The primary purpose of my remarks today is to describe how we
use the tools available to us to pursue fraud and abuse, and briefly
discuss some of the results that we have achieved in Kansas.

In general, there are three types of false billing practices that
our investigations have uncovered. The first is billing for services
not rendered; the second is billing for a higher level of service than
actually performed, which is commonly known, as you know, as
upcoding; and the third improper billing practice involves providing
kickbacks and bribery in exchange for referrals. While these are
not the only types of matters we see, they do make up the majority
of cases currently being worked in the district.

In the U.S. attorney’s office, we have two primary venues to
eliminate Medicare fraud and abuse. We can pursue false billing,
either criminally or civilly. The Department of Health and Human
Services, in particular the inspector general, have additional ad-
ministrative remedies for addressing improper conduct. In all our
criminal cases, we have the proof of an intent to defraud, which is
an essential element to a conviction. We pursue criminal cases
when the evidence as to intent is present and the conduct at issue
is significant enough to warrant a criminal prosecution.

I would like to give you some examples of successful criminal
prosecutions we have had in the last 2 or 3 years. The first case
is a Florida medical equipment supplier that billed 30 cent diapers
as $9 female urinary collection devices and he made over $80 mil-
lion in the course of 1 year. The supplier, Mr. Ben Carroll, knew
that Medicare would not reimburse for the diapers and instructed
employees to refer to and bill the diapers as prosthetic devices. Mr.
Carroll pleaded guilty last year to fraud and is now serving 10
years in Federal prison. He also forfeited $36.5 million which is all
the funds that he had left at that time.

If I could, I would like to show you the diaper. This is one of the
actual diapers that we introduced before the grand jury. It costs 30
cents and he was billing at $9 to the various nursing homes and
things.

In November, a Kansas City psychiatrist was convicted for billing
his services for up to 26 hours a day, including billing for patient
psychiatric care while he was on vacation in Cancun, Mexico. His
sentencing will be later this month in Federal court in Kansas
City, KS.

In Topeka, a hospital administrator and a contractor responsible
for the hospital’s marketing were convicted and sentenced to 3
years in Federal prison for paying nearly $50,000 in bribes to an
employee assistance counselor in Corpus Christi, TX. The bribes
were paid in exchange for the counselor’s referral of patients from
Corpus Christi to their psychiatric hospital in Topeka. As a result
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of the bribery scheme, the hospital received more than $600,000 in
revenue from various insurance companies.

On the civil side, our primary civil statute for recovering funds
improperly charged to the Medicare trust fund is the False Claims
Act, the FCA. The FCA is primarily used when the facts indicate
that false billing was a result of a reckless disregard or deliberate
ignorance of the rules and regulations governing the Medicare sys-
tem.

In analyzing the applicability of the FCA, we give consideration
to various factors relating to the issue of culpability, including such
things as the guidance provided by HCFA, whether the violations
occurred over a period of time and whether any steps were taken
to assure compliance with HCFA regulations in general. The deter-
mination of whether a matter if actionable under the FCA or alter-
natively constitutes a simple, honest billing error, rests on an indi-
vidualized review of all relevant facts related to the provider, which
go to the issue of culpability.

When the civil investigation leads to evidence of an FCA viola-
tion, the provider is notified about the allegations in detail. And
further, as with all of our affirmative civil enforcement matters, po-
tential defendants are given an opportunity prior to filing suit to
come in and raise any and all defenses or other mitigating factors
such as ability-to-pay issues.

This district has not and will not pursue cases involving simple
mistakes. And again I want to say, my office has not and will not
pursue cases involving honest mistakes, nor have we been asked to.

Cases not worth or appropriate for FCA action; that is, the sim-
ple billing errors, are routinely referred either to Health and
Human Services or the fiscal intermediate for their internal rem-
edies.

We have recently completed a number of civil matters under the
False Claims Act. A few examples: In September 1997, a Kansas
City medical center agreed to settle a matter for $17.5 million in-
volving allegations that the hospital had received more than $40
million in Medicare funds in exchange for paying more than $1 mil-
lion in bribes to another health care provider and physicians in re-
turn for their referrals of Medicare-eligible patients.

Also last year, another Kansas City hospital agreed to pay more
than $1.2 million to settle a matter involving allegations that the
hospital received more than $4 million in Medicare funds as a re-
sult of an illegal patient referral kickback scheme.

While we believe our efforts are important, ultimately the integ-
rity of the Medicare trust fund will depend in large measure upon
the provider community. This is because our civil enforcement ef-
forts can respond only to the portion of the false claims that come
to our attention. In this computerized age, responsibility lies with
providers to ensure that they have systems in place to bill accu-
rately and in accordance with Medicare rules.

We hope that our efforts under the False Claims Act will encour-
age providers to adopt those systems and we look forward to work-
ing with them to explore other means of improving compliance with
the law. I want everyone to know that my door is always open to
dialog and talking.



100

In conclusion, we take our responsibility for protecting the Medi-
care trust fund from health care fraud and abuse seriously. We un-
derstand our role is to investigate and take appropriate action
against those who would undermine the integrity of this essential
health care program, not to harass honest health care providers.

I want to thank you again for allowing me to testify here today
and I will be happy to answer questions.

Mr. SHAYS. Thank you, Mr. Williams. Mr. Kopf.

Mr. KopF. Good afternoon, Mr. Chairman. I am James Kopf, Di-
rector of the Criminal Investigations Division in the Office of In-
spector General at the U.S. Department of Health and Human
Services.

The Office of Inspector General is the agency within the Depart-
ment that is responsible for investigating suspected fraud and
abuse. With annual expenditures of over $200 billion, the Medicare
Program presents a sizable target to those who seek to unjustly en-
rich themselves at the taxpayers’ expense. The OIG special agents
act as fact-finders and information-gatherers. We work in partner-
ship with the Health Care Financing Administration and its con-
tractors, the Department of Justice and the U.S. attorneys offices
and other law enforcement entities, to identify and curb abusive,
fraudulent billing practices.

Also the percent of Medicare outlays that are lost to clearly iden-
tifiable fraud has not been quantified by this office, we do know
that approximately 14 percent of Medicare payments made in fiscal
year 1996 were improper. By improper payments, we mean for ex-
ample that there was insufficient or in some cases no documenta-
tion to support what was claimed by the health care provider.

In general, we believe that the vast majority of providers who bill
the Medicare Program for their professional services do so in ac-
cordance with the rules and regulations. Nevertheless, we recog-
nize that even well-intentioned providers make mistakes. Fraud,
however, is very different from unintentional errors. The OIG re-
ceives allegations of wrongdoing from a number of sources, includ-
ing beneficiaries, ex-employees of providers, competitors, contrac-
tors, and Qui Tam complaints. Each of these complaints is taken
seriously and evaluated as quickly and thoroughly as possible.
Often the allegations are referred to the Medicare contractors for
further factual development. This is done to determine if there was
a pattern of questionable billing or if a one-time mistake has been
made by the provider. If it is an isolated instance, the contractor
seeks reimbursement directly from the party which was erro-
neously paid. If a pattern of questionable billing is found, the next
step in our investigation is to determine whether it resulted from
an intentional, knowing disregard of the rules and regulations gov-
erning the Medicare Program, a potential predicate for fraud.

To determine the extent to which there is an intentional, know-
ing disregard of the rules, the OIG typically obtains information
through a combination of investigative techniques tailored to each
type of case. Once this information is gathered, it is presented to
the U.S. attorney whose office will evaluate the information and,
with input from the OIG, make a final decision on whether the con-
duct constitutes criminal or civil fraud. If the evidence dem-
onstrates an intentional violation of the law, the U.S. attorney may
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opt to present the case to a Federal grand jury for potential crimi-
nal action. If no intent can be shown, but there is evidence of
knowledge that the false claims were being submitted, then a civil
False Claims Act case can be authorized.

We do not devote investigative resources to cases unless we
strongly suspect a pattern of abuse or particularly egregious situa-
tion. There is no shortage of fairly obvious and serious cases await-
ing our attention.

For example, an anesthetist group at a New York hospital agreed
to pay $800,000 to settle allegations of claiming one-on-one patient
services when evidence indicated that more than one patient was
being treated at a time. The co-owner of a Florida clinic agreed to
pay more than $1 million to settle billing Medicare for services
never rendered to patients who had received inducements to co-
operate in the scheme. A Pennsylvania osteopath agreed to pay
$100,000 to settle for billing noncovered chelation therapy in the
form of covered components such as veni-puncture and saline intra-
venous therapy. An Iowa chiropractor was sentenced to a year and
a day in prison and signed a civil agreement to pay $60,000 be-
cause she billed for spinal manipulation or physical therapy when
the actual services included only the sale of placebos, vitamins, and
other nonreimbursable items and services. Clearly, our law enforce-
ment efforts are focused on improper claims that are made inten-
tionally or with the reckless disregard for the truth or deliberate
ignorance of the truth. When those types of claims are filed, en-
forcement actions are appropriate.

For physicians, we believe the best source of information and ad-
vice on billing questions continues to be the Medicare carriers.

Mr. Chairman, we appreciate your inviting us to participate in
this field hearing, and I welcome your questions.

Mr. SHAYS. Thank you very much. Mr. Tilghman.

[The prepared statement of Mr. Kopf follows:]
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Testivaony of

James A. Kopf, Director
Criminsl Investigations Divisioa
Office of Inspecsor General, HHS

Good moming Mr. Chairman. I am James A Kopf, Director of the Criminal Investigations
Division in tho Office of Inspector General (O1G) at tho U.S. Department of Health and Human
Secvicos GIHS). The Office of Inspector General is the agency within the Depertment that is
regponsible for investigating suspectod fraud and abusc.

With annual expenditures of over $200 billion, the Medicare program preserss a sizeable target
to thase who seck to unjustly earich themselves at the taxpayess’ expense. The OIG Special
Agents act as fact finders and information gatherers working in  partnership with the Health Caze
Financing Administration and its contractors, the Departreat of Justice and its United States
Attorneys’ Offices, and other lsw enforcement entities to identify and curb abusive and

Improper Payments

Although the percent of Medicare outlays that are lost to clearly identifiable fraud has not been
quantified by this office, we do know that approximately 14 percent of Medicare psyments made
in FY 1996 were improper. By improper payments, we mesn, for example, that there was
insufficient or, in some cases, no documentation to support what was claimed by the health care
provider. Medicare contractors pay claims based on the information presented on the claim form.
We found that 99 pereent of the paid claims we checked had no identifiable errors. The ecrors
were discovered only after 2 more in-depth review of the supporting documentation.

To measure the level of improper Modicare payments, last year our office reviewed a sample of
over 5,000 claims paid m FY 1996. Medical review personnel from HCFA’s Modicare
contractors, and from Peer Review Organizations, assisted the OIG's review prooess by assossing
medical records to determine whether servioes billed were reasonabla, medically necessary,
adoquately documented, and correctly coded. Conourrent with the medical revisw, we undertook
additiona! claims analyses. We focused on past incocrect billing practices in order to determine
whether: (1) the contractor paid, recorded, and reported the claim correctly; (2) the beneficiary
and the provider met all of Medicare's eligibility requirements; (3) the contractor bad oot made
duplicate payments or paymeeats for which another primary insurer should have been responsibie;
and (4) all services were subjected to applicable dadnctible and co-insurance amoursts and were
priced in accordance with Medicare psyment regulations. By projecting the payments for claims
that did not meet Medicare laws and regulatians o the total FY 1996 fee-for-service Madicare
benefit payments, we estimated that the range of improper payments, at a 95 porcent confidenoe
level, was between $17.8 billion and $28.6 billian. The midpoint in this projection of $23.2
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billion represents about 14 perceat of the $168.6 billion in processed fee-for-service Medicare
payments made for FY 1996 which were decmed tmproper.

These midpoint figures do not taks into account the catogory of waste, such as exoessive pricing,
or numerous kinds of outright fraud, such as phony records or kickbecks. For purposes of the
audit, we clamificd and analyzed the crrors in terms of sn improper payment (Le., arror) level for
wMebﬁeMmdenmhwdmwhmvidﬂ.

Mos1 of the errors we found fell into four general categorics: (1) insufficient or no
documentation; (2) lack of medical necessity: (S)mconeacodma and (4) noncovered or
unallowable services. To reiterate, 99 percent of the improper payments were detected through
medical records review of supporting documentation. Accordingly, one of our recommendations
to HCFA was to direct its contractors to conduct follow-up evatnstions of specific procedure
wduwldenﬂﬂedmﬁhgbmmmdweonmd«wheﬂ:uldmﬁedpmwduuhuldbe
placed on prepayment medical review.

In general, we believe that the vast majority of providers who bill the Medicare program for their
professional services do 30 in accordance with the program rules and reguiations and only for the
true and accurste services they provide. Many use the resources available to them, such as
contractor bulletins, fact sheets, educational seminars and contractor provider reiations staff, o
answer questions they may have sbout billing. Nevertheless, we recognize that even well- -
intentioned providers make mistakes. Thoge errors that do not appear to be frandulent ste
resolved by the Health Care Financing Administration.

Allegstions of Wrongdoing

The OIQ receives aliegations of wrongdoing from a number of sources including beacficiaries,
ex-cmployees of providers, campetitors, contractors, and Qui Tam complaints. Each of these
complaints is taken seriously and evaluated as quickly and thoroughly as possible. Often, the

ions are referred to the Medicare contractors for furtber factual development. For
example, if s Modicare beneficiary advises an OIG Field Office that his’her Bxplanation of
Medicare Benefits shows the program paid for a service that he/she docs not recall receiving, it is
likely that this matter would be refesred to the contractor for initial review. The contractar would
be asked to develop the complaint further (Le., gather pertinent information) to detennine if the
service was actually performed and, if not, to see if this is perhaps ane of many similer
complaints against that particular provider. Development is done t determins if there is a
pattomn of quostionable billing. If it is an isolated instance, the controtor seoks reimbursement
directly from the pasty which was erroneously paid. If, however, a pattern of questionable billing
is found, the next step in our tnvestigation is to determine whether the practice resulted from an
intentional, knowing disregard of the rules and regulstions governing the Medicare progran—a
potential predicate for fraud.
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Inteational, Knowing Disregard of Rales

To determine the extent to which there is an intentional, knowing disregard of rules, the OIG
typically obtains information through & combination of investigative techniques tailored 10 each
case. Once this information is gatbered, it is presented to a United States Attomey whose office
will evaluate the information and, with input from the OIG, make & final decision on whether the
conduct constitutes criminal of civil frand. Stmplc mistskes, 8 tack of understanding or ¢
misanderstanding of the rules and regulations does not constitute frand. If the evidence
demonstrates an intentionsl violation of the law, the U.S. Attomey may opt to present the case to
a federal grand jury for potential criminal action. If no intent can be shown, bat there is evidence
of knowledge (including reckiess disregard for, or deliberate ignarsnce of, the truth) that the false
claims were being submitted, then a Civil False Claims Act caso may be authorized.

The concept of knowledge is one of the major factors in determining whether the conduct
constitutes fraud  Knowlodge typically bes two aspeots: (1) a provider's inowledge of the rujes
and regulations governing the program, and (2) a provider’s knowledge that the illicit conduct
was committed. To evaluate a provider's knowledge af the rules of the program, we consider
evidence that the provider knew the comrect way to bill, either through the documented
atiendance at contractor training, correspoadeace between the provider and the contractor
concemning the issue in question, or via reimbursement policy information seat to the provider by
the Medicare contractor. Evidence that the provider “legally knew of wrongdoing is a major
factosr when determining if the questioned billings constitute frand.

If there is evidence that the provider knew the rules and “knew” that the conduct was on-going,
the last determining factor is whether or not the provider was “intentionally” defrauding the
Medicare program. If evidence of criminal intent is discovered, then the potential for a criminal
fraud prosecution is present.

We do not devote investigative resources to cases unlcss we strongly suspect a pattern of abuse
or a particularly egregious situation There is no shortage of fairly obvious and serious cases
awaiting our attention. Honest providers who keep good recards and follow the rules are pot the
subject of our investigations.

Receat Enforcement Efforts

In response to the serious problems of fraud and abuse in health care programs, the Congrees
passed the Health Insurence Portability snd Accountahility Act of 1996 (HIPAA) which provided
powerful new criminal end civil caforcement tools and expanded resources to fight agsinst health
care fraud. As a result, civil and criminal health care frand enforcement actions increased
sigaificantly in 1997. Federal prosecuters filed 282 criminal indictments in health care frand
cases in 1997, a 13 percent increase over the previous year. The number of civil health care
matters also increased in 1997 with Federel prosecutors opening 4,010 civil matters, a 61 percent
increase over 1996. In 1997, the Federal Government won ot negotiated more than $1 billion in
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judgments, settlernents, and administrative impositions in health care fraud cases and
proceedings. More than $968 million was recoverad by the Medicare Trust Fumd.  An additional
$31 million was reogvered as the Federal share of Madioaid restitution. Algo in 1997, the OIG
axchuded mare than 2,700 individuals and entities from fedarally sponsored health care
programs—a 93 percent increase aver 1996.

Examples of Wrongdolng

In the Appendix to this testimony arc several cases of Medicare Part B fraud cascs. These cases
did oot arise from sitple billing errors or inadvertent mistakes or misunderstanding. For
example, an anesthotist group at 8 New York hospital agreed to pay $800,000 1o settle allegations
of claiming onc-on-onc paticnt services when evidenoo indicated mare than one patient was
being treated st x time. The co-owner of a Florida clinic agreed to pey more than $1 million 1o
seule billing Madicare for services never rendered to patients who had received inducemnents to
cooperate in the scheme. A Permsylvania Ostbopath agreed to pay $100,000 to settle for billing
non~covered chelation therapy in the form of covered components such as venipunoture sad
saline intravenous therapy. An lowa chiropractor was santenced to a year and s day in prison,
and signed a civil agreement to pay $60,000, becanse she billed for spinal manipulations or
physical therapy when the actnal services included only the salc of placebos, vitamins and other
nonreimbursable items and services. Clearly, our law eaforcement cfforts arc fooused on
impropes claims that are made intentionally, or with reckless disregard for the truth, or deliberate
ignomnce af the truth. When those types of claims are filed, eaforcamant actions arc appropriste.

OIG Information for Providers and the Publie

Our office comnunicates with the public and the provider community in several ways. For
example, the OIQ, in consultation with the Attorney General, tssued regulations stipulating a
process for issuing written advisory opinions to the public on various legal issues such as the
Anti-Kickback statute and the Civil Monetary Penalties laws. A number of advisory opinion
requests have beea received and answered. 1n addition, we issue special freud alerts and
complisnce guidelines, as well as make presentations to associations and other groups. We
cncourage physicians, and other providers, and the public to visit the O1Q%s internet site. The
aite inaludes information about OIG activities; the results of our sudits and inspections;
compliance guidelines; program exclusions; seraisnnual reports to the Congress; ammual work
plans; rule makings; and other items. The Interuet address is hip-Avww.dhks. gov/progorg/oig.
We update this site continaousty to make our work easily acoessible to both providers and the
public. For physicians, the best source of information and advice on billing questions continues
to be the Medicare carriers. It is important that issues of clarification be addressed with the
carriers and that providers should then document those communications.

Mr. Chairman, we appreciate your inviting us to participate in this field hearing, and I welcome
your questions.
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Appendix
Case Examples

L Kaith Chilgren. The investigation of Dr. Chilgren was initisted when sevetal of his
employees contacted the Stats of Minnesots Attomey General's Office to complain that
they feht Dr. Chilgren’s patients were not receiving proper medical care becanse of the
vast sumber of patients he was secing during the course of a day. A search warrant was
exocuted and the records seized showed that Dr. Chilgren was treating up to 150 patients
in one day. For these patients, he efther billed an “Intermediate Office Visit” or
“Extended Office Visits.” Far the former, the normal smount of time spent with the
paticat averages 15 miautes; for the lattes, as much as one hour should be speat with the
patient. In reality, Dr. Chilgren spent no more than 2-3 minutes with each petient. Five
medical experts reviewed the medical recards obtained during the search and each
concluded that the majority of claims submitied by Dr. Chilgren were sither for services
not rendered at all, were upcoded, or were medically unneocasery.

Dr. Chilgren agreed to a “Pre-Trial Diversion™ under which he surrendered his license to
practice medicine, paid $250,000 in restitution, and was placed on probation for 5 years.
This was agreed to by the prosccutors due Lo Dr. Chilgren's progressing dementia snd
doubts that be would be able to stand trial.

2. Andrew Shankmap, Dr. Shankman was tho owner of sevegal psychiatric clinics in
Georgia and Florida. The clinics were run under the name Shankman/Davidson
Psychiatric Management, Inc. The Business Manager of the group was Michae]
Davidson. Thomas Davidson was the Prasident and CEO of the business. May Pedrick
was the Vice President. The allegations in this matter were received by the OIG from the
United States Attorney*s Office from the Sauthem District of Georgia. The allegations
were that the medical group was submitting claims to Medicare, Medicaid and
CHAMPUS for non-rendered and upcoded services. Part of the upcoded services were
related to services repdered by non-cestified individuals being billed as if the physicians
were actually providing the services.

The investigation revealed that there was a pattern of such billing. The pattern involved
the billing of services under Dr. Shankman’s provider number even though the vast
majority of the services were rendered by unqualified, unlicenced persoanel. Even when
some of the services were performad by a certifiad non-MD, the claim form would attest
to Dr. Shankman actually performing the service because, had the truth been inown, the
reimbursement for the services would have been less. There were also numerous
instances where no services had been rendered. These services were allegedly performed
in the offices run by the company as well as in nursing homes in both Geoegia and
Floride.
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Betweeon 1992 and 1996 the group was puid s total of $5.2 million by Medicsre, Medicaid
and CHAMPUS a2 & result of these false claims. On March 13, 1997, Dr, Shankman, the
Devidsons and Ms. Pedrick were indicted along with the company on numerous counts,
including Conspiracy, Mail Praud, Wire Frand and Money Leundering as a result of thair
involvemeot in this scheme. The Davidsons pled guilty and agreed to cooperats ageinst
Dr. Shankman and Ms. Pedrick. Dr. Shankman and Pedrick were found guilty oo all
counts. Dr. Shankman was seatenced to 87 months incarceeation, 3 years of probation
and 400 hours of commumity service. Michael Davidson was sentenced 10 33 months of
Juil time and 3 years of probation along with Ms. Pedrick. Thomas Davidsoa is awaiting
sentenciog.

3. leffrey Schwartz. This case was initiated as a resuit of a letter to First Lady Hillary
Rodham Clinton from a patient of Dr. Schwartz’s who had concerns about the
information she received on her Explanstions of Medicare Benefits related to the claims
submitted by the doctor. The investigstion uncovered that Dr. Schwartz, a “Physiatrist”
who spocializes in physical rehabilitation therapy, billed for 13,400 procedures which
services were billed were deceased st the time the services were purportedly rendered.
Dr. Schwartz was indicted for filing false claims for which he was remmbursed over $1
million by the Medicare and State of New York Medicaid programs.

On Jexuary 8, 1998, Dr. Schwartz plod guilty to two State charges related to his conduot.
He is swaiting sentencing.

4, Modem Medical Center. The OIG was contectod by a carrier in Plorida in 1995 with
information concerning potentis! falze claims being subsmitted by Modern Medical
Center. The carsier had received several complaints from peticats of the center alleging
billing for services not readered. The O1G and FBI indtiated a joint investigation imto the
matter. Three doctors were opersting the clinic under the ownership of Jose and Jesus
Gonzales. The normal way that the clinic conducted business was that s Physician’s
Assistant would perform the sexvioes and one of threo doctors would sign the chart as if
they had conducted the services. mdm:mdﬂmyumam‘uepudby
the number of charts processed.

The dsughter of one of the clinic’s owners ran & billing service and suggested that the
¢linic should be conducting more tests 1o generate more reveaue. The Physician’s
Assistant was asked to arder more teets, but he refused and quit, The doctors agreed to
scc the paticats and arder mare tests such as sonograms, nerve conduction tosts, cheat x-
rays and EXGs. The vast majority of these tests were unnecessary. Some of the tests
were never performed but all were billed.

The two owners of the clicio pled guilty and settled civilly with the Government. The
Unitad States Attomey's Office made the decision to file civil suits against the staff
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physicians. All three have sectled. Ons phiysician, Dr. Ralfeal Einoser, agreed o pay
$70,000 and 10 transfeer real estase to the Unlted Staics. He also agroed to be excluded
from the Medicare and Medicaid programs for five years. This smount is spproximately
doubls what Dr. Eincecr reocived as ¢ resuht of the falee claims sobmitted.
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Mr. TILGHMAN. Chairman Shays, Representative Snowbarger,
and Representative Barrett, thank you for convening this hearing.
My name is Joe Tilghman, I am the HCFA Consortium Adminis-
trator and responsible for the administration of the Medicare and
the Medicaid Programs in a 10-State area that includes both Kan-
sas and Missouri.

This hearing is very timely, as I know from personal experience
this topic is of great concern to the physician community, not just
in Kansas City but throughout the country and this should be a
great opportunity for all of us to air our concerns.

You might be interested in knowing that we had staff up in An-
chorage, AK, on Tuesday of this week to talk about the same type
of issue on E&M documentation.

Mr. SHAYS. I am going to ask you to slow down a little bit. Even
though you want to try to make the time limit, I want to follow
you.

Mr. TILGHMAN. OK. I know you want a short, concise summary
of my formal testimony, so I am going to focus my remarks on last
year’s CFO audit of the Medicare Program because that lays the
foundation for much of today’s discussion. Although I hope to have
an opportunity later to also discuss the current status of the E&M
guidelines as well as the prepayment reviews now being done by
our carriers, because both of these items were of great concern to
the earlier panel and I think I can shed some light on these.

Last year, the CFO audit of Medicare looked at the payments it
had made in fiscal year 1996. It was conducted by the OIG.

Mr. SHAYS. I need you to slow down, honestly. I am going to give
you a little more than 5 minutes if necessary, but just slow down.

Mr. TiILGHMAN. OK good, thank you. I timed it this morning and
I had it to 5 minutes.

Mr. SHAYS. We are going to hit the clock, 5 minutes starts now
and the deal is you have got to slow down.

Mr. TILGHMAN. Gotcha, OK.

That year, we paid out $191 billion in benefits. Before I get into
the specific findings of the audit, you first have to understand how
the audit was done. In Medicare, we process over 800 million
claims a year on behalf of 39 million Medicare beneficiaries. We do
not require that documentation be submitted with each of these
claims because the administrative cost in doing our claims process-
ing that way would be overwhelming. We do, however, require pro-
viders to retain supporting documentation for the services that
they bill us for and we require that they make this available upon
request.

What the CFO audit found was that our claims process was in
fact 99 percent accurate based solely on the information provided
on the 5,000 sample claims that they reviewed. However, the audi-
tors also requested the supporting documentation for these claims
from the billing providers. And based largely on their review of this
information, they found a 14-percent error rate and total overpay-
ments of approximately $23 billion.

More to the purpose of today’s hearing, they found that over one-
fifth of the total projected overpayment, or about $5 billion, was
tied to physicians—was tied to payments made to physicians. Now
of the §5 billion in physician overpayments, you can parse this
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down into three areas. Over $800 million was for having no docu-
mentation whatever to support the claims that were in the sample,
$1.9 billion was for insufficient documentation, and $1 billion was
for incorrect coding. Now it is important to note that the decision
as to whether the documentation was adequate and whether the
coding was correct was not made by accountants, it was made by
the nurses and physicians at our carriers who were working with
the auditors on this review. It is also important to note that the
criteria used for determining whether documentation was adequate
for E&M services was based on the guidelines published in 1994,
not the guidance passed or issued in 1997.

In summary, our accountant, in this case the OIG, told us at
HCFA that our business has a 14-percent error rate. And as you
know, we are working very hard to correct that error rate, we are
trying to fix it. In fact, we have had a lot of interest expressed both
in the White House and from the Congress to see that we fix it
sooner rather than later, and we are working very hard to do that.

We at HCFA have a fiduciary responsibility to make sure that
Medicare payments are made in accordance with the 400 pages of
law that govern our program and we have to be accountable for
how we are spending $190 billion of the taxpayers’ money. Simi-
larly, providers have to be accountable for the $190 billion in pay-
ments to them that they are asking for from the Medicare Pro-
gram. Of this total, about $40 billion a year goes to physicians and
about $56 million goes to the physicians in Johnson County. I grew
up here and that is serious money even by Johnson County stand-
ards.

I know many of the doctors that practice in Kansas City and like
the vast majority of physicians in this country, I know that they
are honest, hard-working, conscientious professionals providing a
valuable public service. And this is a point that I think you heard
over and over from the panel this morning—no one here in HCFA,
the OIG, the DOJ is interested in hauling physicians, hospitals, or
anybody else to court because of simple billing errors. I am sorry
there is so much paranoia on this particular issue and if we do not
do anything else today, I hope we clear the air on that particular
issue.

In very simple terms, what we are looking for at HCFA is a proc-
ess that on the one hand does not impose an unreasonable adminis-
trative burden on the provider community but on the other hand
allows us to assure the taxpayers, the Congress and our 39 million
Medicare beneficiaries that the $190 billion we spend every year is
being spent wisely and in accordance with the law. At a very mini-
mum, this means there has to be change. We hope to work closely
with the provider community to make this change happen soon and
happen in such a way that makes sense to all parties involved.

Thank you for the opportunity to testify and I look forward to
your questions.

Mr. SHAYS. Thank you, Mr. Tilghman. Mr. Watson.

[The prepared statement of Mr. Tilghman follows:]
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“MEDICARE BILLING CODE COMPLEXITY"
JOE L. TW.GHMAN, REGIONAL DIRECTOR, KANSAS CITY
APRIL 9, 1998

Chairman Shays, Representative Snowbarger, thank you for convening this hesring on Madicare
billing. This is very timely g3 we are working closaly and diligently with physicians to improve
guidelines for proper billing, and we appreciate any insights that you and other witnesses can
provide.

If Medicare billing codes seem complex, it is because medicine is complex The codes we use
were developed by, and in fact belong to, the American Medical Associstion. Physicians, who
better than anyone understand the complexities of medicine and the clinical importance of proper
is known as CPT or the Current Procedural Terminology, and adds new codes each year. The
AMA has ongoing programs to educate plysicians and provide exper advice about their coding
system,

Current billing code concers focus on the revisions to our guidelines an documentation that must
accompany fee-for-service physician office visit and consultation claims. We are working with the
AMA to revise our documentation guidelines in 2 way that is consistent with the AMA’s codes.
We and the AMA want physicians to know how to document those elements in the medical record
that will justify billing under the appropriate code.

Medicare spends some $40 billion sach year on physician services. Moregver, physicians order
most other medical services. There is no question that we must require physicians to properly
document the care that taxpeyers pay for. Documentation to support what that $40 billion in
taxpayer dollars purchases is an essential pert of running a public progrm. X is essential not just w
fight waste, fraud and ebuse. Proper documentation is also 2 key part of providing quality care.

Unfortunately, proper documentation is often lacking. The first-ever comprehensive audit of
Medicare, done under the Chief Financial Officers Act in 1996, shows that nearly haif of
inappropriste psyments by Medicare involve insufficient documentation to tell whether the chim
is appropriste or whether the care is medically necessary. The CFO audit found that 14 percent of
Medicere paymeats, or an estimated $23 billion, were inappropriate. Twenty two percent of these
inappropriate payments were to physicians, and more than half of these insppropriate payments to
physicians were improper because the physician did not have adequate documentation.

The CFO audit results prompted us to begin a targeted prepayment audit looking at documentation

for a random sample of physician evaluation and management claims, more commonly known as
office visits — the claim most often submitted by physicians.
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We bave completed reviews of claims from the first quarter of this fiscal year, and preliminary
results are disturbing. They suggest that documentation is woefully inadequate and does not
support three out of every five claims submitted to us. These are not trivisl oversights but serious
gaps that potentially compromise both clinical care and financial acoountability. This simply is
not acceptable. Medicare, its beneficiaries, and taxpayers have 8 noed and a right to hold
physicians accountable

Proper documentation does take time, and Medicare payments to physicians take this into acoount
Just last year we increased the amount paid to phrysicians for the time it takes for proper
documentation.

As I mentioned, we are in the process of refining our documentation guidelines for physician
office visits. These are often referred to as our “evaluation and mansgement” or “E and M™
guidelines. They cover such things as taking the patient’s history, conducting & physical exam, and
medical decision-making by physicians. The amount Medicare pays for these services depends on
the extent and complexity of the service provided.

“Upcoding™ of office visit claims, or billing for these secvices at 2 higher level than actually
delivered, is a aignificant problem that the guidelines are designed to address. They guide
physicians on how to document evaluation and management elements in the medical record in
order to justify the level of service billed. The guidelines aro used by our contrsctors when they
review physician claims to make sure that reported services were sctually readercd and modically
necessary.

W developed the guidelines with the AMA end major medical and surgical specialty societies
starting back in the late 1980s and early 1990s. Physicians from all speciaities were actively
involved in reviewing drafts, providing extensive specific comments, and participating in pilot
testing and focus group discussions on the guidelines. They first went imrto effect in September
1995, following a 10-month education campaign.

“The core of the guidelines remains unchanged Physicians asked us to refine and expand them so
that the level of care provided can be described more precisely, and so specialists can show that
the work of their exams is comparable to the work of exams performed by primary care physicisns.
For example, oae of our claims processing contractors was denying upper level payments to
ophthatmologists for comprehensive eye examinations because there was no established definition
We were asked to include specific single organ system examinastion definitions to address this type
of situation, and 10 such single system examinations are now included in the revised guidelines.

We also were asked to include greater clinical specificity regarding the general multi-system
examingtion commonly performed by internists and family phywicians. The revised guidelines now
include definitions for each level of service, and call for documentation of the status of both
chronic and acute problems in medical histories.
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We worked closely with the AMA and other physician groups in making these revisions. The
revised guidelines were reviewed extensively and approved by representatives of nearty all
national medical specialty societies. They were relessed last summer, and in September we and the
AMA began to train physiciang snd others in their use. ’ '

Dospite the extensive input from and vetting by physician groaps before the revised guidelines
were released, physicians in the field found them uaworkable. In hindsight, everyone agrees that
they are simply too cumbersome.

That's why we delayed implemeatetion of thess guidelines from January to July, 1998. Until the
new guidelines are final, our contractors have been instructed to review claims using either the old
version or the new version, whichever is most advantageous for the physician. Speciatists are most
likely to be helped by the revised guidelines.

‘We are continying to0 work closely with the AMA and medical societies throughout the country to
refine the new version of these guidelines before they go into affect We believe we can make them
easier t0 use. We can simplify the charts. We can make the procedure for determining the
complexity of decision making by the physician easier to understand. And we can sharpen the
focus 30 that only documentation directly related 10 the care provided is required. We welcome
and encourage input from physicians through their individual specialty societies in this prooess.

Through the AMA, we aze getting valuable input from physicians on how to make these needed
changes. We will participate in 3 meeting the AMA is hosting lster this month with leaders and
billing experts from the national medical specialty societies. We are committed to doing this right,
s0 the guidelines work both for us snd for physicians.

Once the guidelines are final, we will work with the AMA and other physicisn groups to educate
physicians and their billing staff on how to use these guidelines. We all want thess guidelines to
work so that there is consistency across the country, so we can promote high quality care and so
we can help physicians avoid honest billing errors.

} physicians do make billing errors, we do want to find those errors, preferably before we make
peyment. We are significantly increasing our efforts to screen claims before thoy are paid, to
review them afterwards, and to audit providers with billing patterns that ere out of the ordinary.
patterns that suggest where we need to take a closer look. This is not to pick on physicians. We
know that most physicians arc honest and consciestious. But we must protect taxpayers who
demand that we promote quality care and we need to have zero tolerance for waste, fraud and
sbuse.

If we find errors afler we make payment, make no mistake about it, we do want the money back.
Bat we are not looking to put anyone in jail for honest mistakes, and we are not going 10 refer
physicians to the Inspector Genenal for occasional errors. We have to believe there is some level of
fraudulent intent before we make any referrals.

Testimony of Joe L. Tilghman, HCFA Regional Admmistrator, Kansas City April 9, 1998 Page 3
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‘We are ot going to waste anyone’s time making a federal case out of & doctor submitting s claim
for a level four visit when the documentation supports only a Ievel two visit. We are going to take
8 hard look, however, if every claim a doctor submuts is for a level five visit

The Health Insurance Portability and Accountability Act allows use of the False Claims Act to
prosecute fraudulent providers. This is a much needed tool in our fight against fraud, and the new
law specifically addresses the kind of upcoding the guidelines are designed to prevent. A false
claim charge may be levied agninst physicians who engage in a pattern of practice of submitting
claims based on codes that they know or should know will result in more pay than they deserve.

Adhering to the E and M guidelines should help steer physicians into & position where they,
Medicare, and the taxpayers can be more confident that claims and payments are sppropriate.

The guidelines also will help ensure the accuracy and thoroughness of history taking and
examinations, and thus enhance the guality of care received by Medicare beneficiaries. Proper
documentation also will help ensure that medical records and complete, and that will help patients
obtain the setvices they need. Concerns that the giidelines will somehow adversely impact patient
care are not supported by the experience with the original version.

We are confident that consensus can be achieved on what documentstion is needed without
compromising accuracy of thoroughness. The result will be better care for patients, peace of mind
for honest, conscientious physicians, and accountability for taxpayers who demand and deserve
that we do everything we can to stop waste, fraud and ebuse.

# # &

Testimony of Joe L. Nighman, HCFA Regional Administrator, Kansas City Apnil 9, 1998 Page 4
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Mr. WATsON. Thank you, Chairman Shays, Representative
Snowbarger, and Representative Barrett. I am Les Watson, direc-
tor of Medicare payment safeguards at Blue Cross and Blue Shield
of Kansas. As a carrier, our role includes the State of Kansas, the
Kansas City metropolitan area, some other counties in western
Missouri, and the State of Nebraska. As an intermediary, we cover
all of the State of Kansas. .

We take very seriously our role as a carrier/intermediary in these
jurisdictions. We are committed to administering the Medicare Pro-
gram accurately, efficiently and provide a high degree of customer
service to the Medicare beneficiaries, the Medicare providers and
suppliers and the Health Care Financing Administration.

My oral testimony today will highlight the four areas of my writ-
ten testimony; namely, medical review, fraud and abuse, medical
policy development, and funding for contractor operations.

Medical review. The Medicare statute is fairly general in describ-
ing what is covered under Medicare. The law requires coverage of
broad categories of benefits; for example, hospital, physician serv-
ices, home health, but generally does not specify what individual
items and services are covered. The law prohibits Medicare pay-
ments for services that are not medically necessary for the diagnos-
ing and treatment of medical illnesses. The Medicare contractors
operate under specific guidelines from HCFA in determining appro-
priate payments for Medicare services.

Generally, the medical review department is the primary re-
source used by the carrier or intermediary for an in-depth review
of information submitted for reimbursement on a claim. In certain
situations, the claims are targeted for review prior to payment.
This will occur even though the information on the claim appears
complete. There is something about the claim information that trig-
gers the need for a more in-depth review.

During the prepayment review, the carrier and the intermediary
will request medical records to support the information on the
claim. When received, the information is reviewed by a trained
staff including registered nurse consultants. The carrier and
intermediary’s medical directors, who are physicians, work closely
with the reviewers to establish review protocols that are based
upon sound medical principles.

Postpay or comprehensive medical reviews are conducted on spe-
cific providers or supplier claims for a specific period of time. The
decision to select a provider or supplier for a comprehensive medi-
cal review is based upon the analysis of utilization patterns in com-
parison to similar providers and suppliers. This is a review or com-
prehensive examination of the supporting medical documents for
the claims paid to the provider. In almost all instances where the
medical review decision is made against the provider, there is an
opportunity for the provider to appeal the decision. The staff that
hears these appeals are knowledgeable of Medicare rules and regu-
lations and policies and are organizationally independent of the
medical review staff.

Fraud and abuse. The fraud unit is trained to thoroughly and
confidentially examine the allegations and ascertain facts. Many
times these examinations find simple billing errors, misunder-
standings of the services rendered or a misinterpretation of the
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Medicare requirements. Allegations of this nature do not constitute
fraud. These allegations are resolved quickly and with a minimum
amount of provider involvement.

Examinations with outcomes other than those may require addi-
tional review and other corrective actions, including referrals to the
Office of Inspector General, or the OIG.

Th fraud unit maintains a close coordination with HCFA and
the G on cases developed and referred to the OIG. The OIG re-
views each case to determine what action should be taken. It is the
O1G’s decision if a referred case is to be actively investigated for
criminal or civil prosecution. It is important to point out that only
the OIG, not the carrier or the intermediary, can perform the
criminal investigation of Medicare fraud.

Medical review policy development. Medicare contractors apply
HCFA guidelines for the development of Medicare medical policy
decisions, using a combination of national and local criteria. It
should be noted that the medical policy guides the determination
whether a given service or procedure will be covered. It does not
replace the judgment of the practicing physician in deciding on the
appropriate course of treatment. The goal of a medical policy is to
make sure that the beneficiaries receive care that will most effec-
tively and efficiently meet their needs.

In the absence of national medical policy standards, the local
contractor or carrier is responsible for developing appropriate medi-
cal policies using the processes specified by HCFA that requires
considerable consultation with the local medical community.

Funding issues. In 1996, Congress created a permanent manda-
tory source of funding from the Medicare trust fund for contractor
fraud and abuse. This new funding allows us to improve our efforts
in doing this. But the balance of the carrier/intermediaries are fi-
nanced through the annual appropriations process. The administra-
tion’s 1999 budget proposes £1.27 billion for our operations and
this is a much-needed increase over 1998. This 1999 budget will
pay for approximately 935 million claims, 44 million claims more
than we paid for in 1998; help respond to over 31 million telephone
and written inquiries from beneficiaries and providers; educate the
beneficiaries and providers about the Medicare Program and help
implement the more than 100 separate Medicare provisions in-
cluded in the Balanced Budget Act of 1997.

We appreciate this opportunity to testify before your committee
today and we commend you for holding these hearings to bring to-
gether all the stakeholders in the Medicare business to openly dis-
cuss the processes and problems, understand the goals and limits
of each, and use this communication to build a health care delivery
system that delivers the appropriate and necessary services while
assuring the American taxpayers that their moneys are being spent
correctly. I certainly welcome your questions.

Mr. SHAYS. Thank you very much.
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Dr. Dickey, before recognizing you, I just want to congratulate
you on your position as the president-elect of the AMA. I mean
what an incredible opportunity and responsibility you have been
given. I did point out to you though the one thing that you do not
hav]e on us is you cannot say that you are not a politician. [Laugh-
ter.

Dr. DICKEY. You have taken my line.

Mr. SHAYS. Welcome.

[The prepared statement of Mr. Watson follows:]
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{ am Les Watson, Director of Medicare Payment Safeguards al Biue Cross and Biue Shield of
Kansas, Inc. | want to thank you for the opportunity {0 testify before this subcommittee. Biue
Cross and Blue Shield of Kansas has been a partner with the Health Care Financing
Administration (HCFA) and its predecassors since the start of Medicare over thirty years ago.
We expanded our role as a Carrier to include the Stals of Nebraska in 1988 and 1991 to
includs the Kansas City Metropalitan Area and other counties in Western Missouri. in 1992,
we expanded our role as an Intermediary to include Johnson and Wyandofte counties in
Kansas.

We take very seriously our role as Carrer/intermediary in these jurisdictions. We are
committed 1o administering the Medicare program accuralely, effidently, and provide a high
degree of customer service to the Medicare beneficiaries, Medicare providers and suppliers
and the Health Care Financing Administration.

Today, | will supply iInformation on our CarmlerAntermediary activities relating to Medicare
Review, Fraud and Abuse, and development of Local Medical Review Policy. Though |
present these operation separately, please realize that all three operations overiap and effect
the others. 1t takes a well trained staff dedicated to effective communication to achieve our
goals as a Carier/intermediary.

My testimony today also calls attention to the need for adequate funding for all Medicare
camier and intermediary operations. Medicare contractor funding must be increased
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significantly in 1999 to meet all of the new demands facing the program and to combat
Medicare fraud and abuse effectively.

General Roview

The Medicare statute is fairly general in describing what is covered under Medicare. The law
requires caverege of broad categories of benefits (e.g., hospital, physician services, etc.) but
does not generally specify which individual items and services are coverad.

The law prohibits Medicare payment for services that are not “‘medically necessary” for
diagnosing or treeting a medical ilness. Medicare contractors operate under specific
guidelines from HCFA in determining appropriate payments for Medicare servicss.

In FY'97 we processed a lotal of 14,735,847 daims. Qur Medical Review areas reviewed
2,162,744 dlaims prior to making payments to providers and reviewed 5,617 daims after
making payment {0 providers. A tolal of 14.7% of dlaims processed were subject to a medical
review.

in FY'97, our fraud department processed 2,811 referrals of potentially fraudulent activities.
The majority of these referrals come from sources outside Bius Cross and Blue Shield of
Kansas. This is an average of 191 referrals per 1,000,000 claims processed.

Allow me to briefly describe some of the activities performed in these areas of Medical Review,
Fraud and Abuss, and Medical Review Policy.
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MEDICAL REVIEW

HGFA's expectalion for its Camer/ntermediary Medical Review departments is to ensure all
payments are appropriate, accurate, and consistent with medical poficy.

Generally, the Medical Review Department is the primary resource used by a
Carmierintermediary for an in depth review of the information submitted for reimbursement on
a daim. The focused medical review process assists the Medcal Review Department In
determining what needs 10 have an in depth review.

Focus Medical Heview

This s the process where the Carrier/intermediary analyze utilization data for services/tems to
determine abemant utilization praclices. The data analyzed may be national data supplied by
HCFA, data from Camier/intermediary’s jurisdiction, of a combination of both.

The mere fact that an aberrant utilization of a serviceflem exists does not mean R is being
Improperly utilized. 1t only means that a closer examination of all the facts is needed to
determine the appropriate corrective actions.
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Appropriate Gomection Adtions

When a focus review identifies an abesrant utilization, there are appropriate correction actions
available. These actions are:

a

QaoaoaagaaQ

Estabiish Prapay edits/screens 1o review dlaims prior to payment.
General Provider Education.

Education of & specific provider or group of providers.
Recommend a new o revised Local Medical Review Poficy.
Recommend a new o revised National Medical Policy.

Perform postpay medical rgview.

Refund of overpayments.

Relerral to Fraud Unit

Prepayment Reviews

In certain stuations, daims are targeled for review prior to payment. This will cocur even

though the information on the claim appears complete. There is something about the claim
information that friggers the need for a more In depth review.

During a prepayment review, the Canier/intermediary will request medical records to support
the information on the claim. Whan received, the information is reviewed by a trained staff
including Registered Nurse Consultants. The Camiersintermediaries Medical Directors work
closely with the reviewers to establish review protocols based on sound medical principles.
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Though prepayment reviews serve 1o help reduce the Incidents of improper payments, they do
have some limitaions. Those limitations indude:

0O  Disruption of payments to provider/suppliers

O  Exiensive pattems of ovendiization can not aways be detected.

O  Establishing edits in the daims payment systems.

O  Changes in biling practices can nol always be detected

Po Reviews (Comprahensive R

Posipay reviews are conducted on a specific provider/supplier daims for a speciic period of
time. The dedision to select a provider/supplier for @ CMR is besed upon an analysis of its
utilization pattems in comparison lo simiar providers/suppliers.  The review is a
comprehensive examination of the supperting medical documents for the claims paid to the
provider.

The review can be done using a stalistically valid random sample process that produces
results at a 95% confidence level. This process can lead fo an extrapolation of errors in the
provider's universe of paid claims. From this exrapolation, an overpayment can be
determined and a refund requested.

However, prior to the request for the refund of an overpayment, the provider/suppiier is
fumished an opportunity to respond to the preliminary findings of the Carier/intermediary.
This response is considered prior to the issuance of the final cverpayment demand letler.
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Rinally, in almost all incidents where a medical review dedision is made against a provider,
there is an opportunity for the provider to appeal the decision. Under all levels of appeals, the
staff hearing the appeal are wel trained and knowledgeable of Medicare nies, regufations,

and policies. The hearing slaffs are also organizationally independent of the Medical Review
stafl.

FRAUD AND ABUSE

HCFA Publication 14-3, Sections 14000 for Carmiers and HCFA Pubfication 13-3, Sections
3950 detail the duties we perform in our Fraud Unit. A brief summary of our general duties
are:

Identify program vulnerabiities.

Proaciively identify fraud leads.

Determine factual basis of fraud allegations.

Explore alf sources of fraud leads.

Take appropriate actions to deny/suspend payments,

Develop/refer cases to OIG.

Establish networks to other fraud Investigative agencies.

Provider and contractor education.

oo o oaQaa

I will now briefly describe some of the activities done in delermining factual basis of fraud
allegations and develop/refer cases to OIG.
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Detorming Factual Basis of Frayd Allegationg

The fraud unit staff is trained to thoroughly and confidentially examine the allegation and
asconain the facls. Many limes these examinations find simple, honest bifing ertors;
misunderstanding of ;he services rendered; or misinterpretation of Medicare requirements.
Allegations of this nafure do not constiute fraud, These allegabions are resolved quicidy and
with a minimum amount of provider involvement.

Examinations with outcomes other than those fisted above may require additional review by
the fraud unit. Given the nature of these additional reviews the fraud unit Is sensitive to the
providers/suppliers as these additional reviews are dons.

The additional review work coutd Include, but is not fimiled o, any of the following activities:
Prior history of alleged fraudulent actiities.

Record reviews In-house or onsite.

Interviews with beneficiartes.

Survey of beneficiaries.

Consensual interviews with provider staff.

Interviews with licensing/discipfinary boards.

Consuttation with nurse consultants, physidans, and other specialists.

Consultation with HCFA personnel.

Qoo oooaaQ

The outcomes of these additional reviews would be 1o choose the appropriate comective action
listed below.
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ive Action

The appropriate comect action avaiabie to the fraud unit incude;

O  Closa out allegations with no finding against the provider/supplier.
O  Recoup overpayments.

O  Provider education.

O  Reler o Medical Review for pre/postpay claims review.

O  Releralto OIG.

Reterral to QIG

The Fraud Unit maintaing close coordnation with HGFA and the OIG on cases developed for
referral to the OIG.
The elements that need to be developed include:

a

a Qo Q

o

Providers previous encounters with the Camier/intermediaries Medical Review/Fraud
and Audit Departments.

History of Carriers/Internediaries educational efforts with the Provider.

Amount of overpayment invoived.

Frequency of inappropriale bllings.

Report of all contact with the Provider during the review.

The Fraud Units development of these elemsnts on cases referred to the OIG is to assist the
OIG in their criminal investigation of fraud. It Is important to point out that only the OIG, not
the Carrier/Intermediary can perform the criminal investigation of Medicare fraud.
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Because of the resources we and the OIG must spend o investigate these referrals, we seek
to refer only those cases we believe have strong elements of fraud.

The OIG reviews each case to determine what action should be taken. It is OIG's dedision if a
teferred case s 10 be actively investigated for criminal/civil prosacution.

The Ben Casoll case can be used to lliustrate the workings of a Medicare fraud case. M.
Carroll was convicted of fraud in Kansas and Florida. He was sentenced to 10 years in prison
and ordered to pay tens of millions of dofars back to Medicare.

Mr. Carroll bilied Medicare for a *female urinary collection device” and was paid $8.45 for each
item. Mr. Carroll in fact was delivering adull diapers costing him only $.30 each. The start of
our investigation occurred when we did a data analysis on the codes used to bill certain supply
items. Mr. Camoll's reimbursament for the code he billed was greater than all the rest of the
users of that code combined.

Medical records were ordered and reviewed. Nursing home staffs from facilities that Mr.
Carrofl supplied were interviewed. Our case was summerized and sent to law enforcement.
From thers, the case was developed and prosecuted and Mr. Camoll found guilty.

As seen In Mr. Carroll's case, simple bifling errors, misunderstandings, or misinterpretations do
not make good fraud cases. Rather, good fraud cases are made o dellberate acts of
deception that pay the perpetrator hundreds of thousands if not milions of dollars.
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LOCAL MEDICAL REVIEW Y DEVEL

Medicare Contractors apply HCFA guidelines for the development of Medicars medical policy
decisions, using a combination of national and local criteria. 1 should be noted that medical
policy guides the determination of whether a given service or procedures will be covered. It
does not repiace the judgment of the practicing physician in deciding on an appropriate course
of treatment. The goal of medical policy is to make sure that beneficlaries receive the care
that wil most effectively and effidently meet their needs. Sometimes medical policy results in
Medicare coverage of senices that are newly accepted medical practices. At other times,
medical poficy results in the denial of coverage for inappropriate or unnecessary care.

Historically, it was accepted that standards for medical practice should be local. Over time, the
Medicare program has developed national poficies where there is a consensus on the medical
appropriateness of a specific treatment or procedure.

Qver the recent years, HCFA has made significant efforts to develop more consistent nalional
medical policy standards. When HCFA has developed national medical policy standards, they
are to be used by Medicare contractors. In the absence of any national medical policy
standards, the local contractor is responsible for developing appropriale medical policies using
a process spacified by HCFA that requires considerable consuflation with the local medical

community.

10
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Funding Issues

In 1996, Congress created a permanent mandatory source of funding from the Medicars trust
fund for Medicare contractor anti-fraud and abuse efforts, induding the activities which | have
descrbed today. These fraud and abuse detection efforts represent aimost one-third of al
funds that support Medicare carrier and infermediary operations. Over the past decade,
funding for thesa activities had deteriorated and did not allow the kind of activilies that are
essential to detect fraud and abuse and prevent unnecessary Medicare payments. This new
funding should reverse this trend and allow us o improve our efforts.

The balance of Medicare carmier and intermediary budgets are financed through the annual

appropriations process. The Administration's FY 1999 budget proposss $1.27 billion for

Medicare camler and intermediary operations, a much needed $96 million increase over the FY

1998 appropriation level. This budget provides the funding necassary to:

(3  Payan estimaled 935 mifion daims in 1999.

O  Respond to over 31 million telephone and wiitien inquiries from beneficiaries and

providers.

Educate beneficiaries and providers about the Medicara program.

O  Handle over 7 million annual hearings and appeals for reconsideration of initial
determinations.

O Provide support to the inspector General and other fraud fighting initiatives.

Q

1
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This increased funding Is critically needed in 1999 to

o

Implement the more than 100 separate Medicare provisions included In the Balanced
Budget Act of 1997 (BBA). To achieve the $115 biion in Medicare savings under BBA,
contractors will be required to make costly modifications 10 current computer systems,
or in some cases, craale entirely new systems.

Detect and prevent fraud and abuse. Whis there is separate funding for specitic fraud
and abuse initiatives, the base account that is dedicated to paying claims is the first ine
of defense. An adequately funded claims payment program is critical and integrated
Into the fight against abuse and inappropriate spending. The largest Impact is the
connectivity of al components of contractor operations in “gelting things right the first
time”.

Process the 44 million additional claims expected 1o be received in 1999.

Condusion

We appreciale the opportunity to testify betore your Committee today to discuss the Medicare
camier and intermediary modical review process. We commend you for holding this hearing to
bring logether all the stakeholders in the business of Medicare to openly discuss the processes
and problems, understand the goais and limits of each, and use this communication to bulld &
health care defivery system that does deliver the appropriale and necessary services and
ltems, while assuring the American taxpaysrs that their monies are spent cormectly.

12
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Dr. DICKEY. Good morning. My name is Nancy Dickey, I am a
family physician from College Station. I do still see patients.

Mr. SHAYS. Move that microphone a little.

Dr. Dickey. All right. Usually I do not have any trouble being
heard—and I am the president-elect of the American Medical Asso-
ciation. I want to point out looking at my panel, I am not a regu-
lator, I am a physician and I am representing physicians, but as
you pointed out, I do spend a lot of my time as a politician.

On behalf of our 300,000 members, I would like to commend you
for holding the hearing and thank you for the opportunity to testify
about Medicare's billing codes, particularly the recent development
of the E&M documentation guidelines.

Everywhere 1 go today, physicians are angry, downright mad
about the latest demands of practicing medicine. Any extra time re-
quired for documentation can only come out of patient care, or as
you heard so eloquently earlier, come at the end of what is already
a very demanding day. But let me be clear that as a practicing
physician, paperwork must not come before our duty to our pa-
tients.

That said, the AMA believes that good documentation is an es-
sential part of quality of care. In addition, a well-documented medi-
cal record can reduce many of the hassles associated with claims
processing and it verifies care provided should we be asked by one
of these fine gentlemen to my right.

Our written statement details how and why the AMA became in-
volved in these guidelines and the 1997 revisions that have ignited
so much controversy. Recognizing that Medicare would review
E&M coding as it did other services, we felt that physicians would
be best served if carriers could use—in fact would be mandated to
use—certain audit criteria reflecting input from CPT coding ex-
perts as well as practicing physicians. It was also critical that phy-
sicians have those criteria before any review started. We have long
opposed any kind of secret audit criteria. This was a chance for
them to be open and known ahead of time.

As detailed in our statement, the 1997 revisions follow this ini-
tial logic. They brought more detailed definitions of various single
system and multisystem examinations and were found to be in re-
sponse to concerns that had been expressed. Without those kinds
of national definitions, carriers were developing their own and
often rejecting higher level E&M codes for both specialties and
family practice, either saying the codes did not cover specialties
doing that intense an exam or family physicians surely never saw
that complicated a patient.

These new guidelines took on added importance though with the
1996 HHS/OIG general financial audit which concluded, correctly
or not, that a large portion of Medicare services did not contain
adequate documentation and that as a result, suggested more than
$23 billion had been spent inappropriately. I will call to your atten-
tion that of the examples given, only one was of a physician.

This audit led to the random prepayment reviews that have cre-
ated a pervasive threat that honest physicians’ medical records will
be demanded by carriers for review without any reason ahead of
time to think there is a problem, simply saying we have selected
your record for today.
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The heightened fraud and abuse environment has produced a
chilling factor for physicians. Actually a siege mentality, if you will,
increasing physician concerns about audits.

Now the AMA is very appreciative of the cooperative efforts of
HCFA and especially their willingness to extend the deadline for
implementing the guidelines. We continue to work with HCFA and
organized medicine in a three-pronged approach to improve the
E&M documentation guidelines. Our three goals: First, to protect
physicians from unwarranted charges of fraud and abuse; second,
to secure significant changes in the guidelines themselves so that
any guidelines will enhance the quality of clinical care and maxi-
mize the interaction between physician and patient, not physician
and payer; and then third, to provide physicians with an intense
education program to help them with implementation of whatever
the fixed, agreed upon guidelines are.

Working through their State, county, and specialty societies, phy-
sicians have been asked to comment on changes that they believe
will be required to make these guidelines functional—to give us
feedback. We have received hundreds already and expect that we
will continue to receive more. These comments will be discussed by
medicine’s leaders as well as representatives of the AMA, CPT, and
HCFA at a special fly-in meeting on April 27.

But corrections are only one step. We also need a field test of the
revised guidelines because as you will hear, medicine signed off on
these guidelines and then as physicians got them in their offices,
they sometimes did not work—they almost never worked the way
they were anticipated. So we need a field test to pilot study what
happens. We expect that an extension of at least an additional 6
months will be needed to allow for the necessary changes, edu-
cation, and field testing. While we regret the delay, it is more im-
portant the guidelines are done right, fair and equitably, than that
we rush to get them completed and out on time.

We know that right now many physicians and possibly HCFA
and others view these guidelines not as guidelines, but as iron-clad
requirements that if they are not followed to the letter of the law,
will lead to the real possibility of jail time and exorbitant fines.
Documentation guidelines should assist physicians, they should be
tools—tools, not rules—so that they can use them and make appro-
priate documentation, but not take inappropriate patient time in
order to check off slots someone thinks need to be there.

Truth is, even in a detailed system like the one we have outlined
for you, when evaluating and managing complex patients, there
will be disagreements about the level of service that was given or
the particular code that applies to a particular service. We want to
be sure that where there are differences of opinion, they can be re-
solved short of accused criminal activity.

Claims reviewers need to be required to use judgment, they need
to have the appropriate background, education, and training to
make the judgments and HCFA needs to assure that its medical
directors apply guidelines uniformly and implement review prac-
tices that are consistent with the agreed-upon guidelines rather
than individually applied.

We have always taken a strong stance against fraud and abuse
and we stand ready to help identify and stop anybody who is will-
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fully, intentionally breaking the law or defrauding the Government.
But medicine is an honorable profession, we believe most physi-
cians out there are practicing straight-forward, honest medicine,
and coding as best they can. Where there are problems, we need
an educational approach.

We have already started off on what we believe are the right
steps for correction, we look forward to working with all of you to
find additional steps and to ultimately end up with a coding and
documentation system that improves patient care rather than
threatens the well-being of the profession.

Thank you. [Applause.]

[The prepared statement of Dr. Dickey follows:]
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Statement
of the
Americap Medical Association
to the
Subcommittee on Human Resources
Committee on Government Reform snd Overight
US. House of Representatives
RE: Medicare: Cures for Billing Code Complexity-
Preseated by: Nancy W. Dickey, MD
April 9, 1998

Good morning. I am Nancy W. Dickey, MD a family physician from College Station, Texas.
I am Presidem-Elect of the American Medical Association (AMA). On behalf of cur
300,000 members, [ would like to thank you for this opportunity to testify befare the
Subcommittec on Human Resources of the House Committee on Government Reform and
Oversight on development of new documentation guidelines for evaluation and management
(E&M) services and other issues associated with billing code complexity.

Our statement will review the AMA’s role in developing the Physicians’ Current Procedural
Terminology (CPT) codes for E&M and other services; review the background for the
AMA’s involvement in the E&M documentation guidelines; detail our response to identified
physician concems with these guidelines, including needed educational efforts by the
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medical professional and the Health Care Financing Administration (HCFA); and outline o

suggesﬁons for improving implementation of the current billing and coding system.

The Role of the AMA in Developing CPT Codes for EXM Seevices
November 1997 marked the 30th anniversary of CPT, an organized listing of descriptive
tarms and identifying codes for reporting the services of health professionals. The purpose of

the CPT is to provide a uniform language 1o accurately describe medical, surgical, and
diagnostic services, providing an effective and unmatched means of communication among
physicians, patients, and third parties. The AMA publishes an updated CPT book and
associated database annually. As I discuss in more detail below, one of the most important
revisions to CPT in the last twenty years was the introduction in 1992 of an entirely new

series of codes and descriptors to report physiciane’ evalustion and management services.

In 1981, the foderal government evaluated several procedure code sets to determine if any
were suitable for adoption by Medicare as a national uniform standard. Based on this
evaluation, CPT was adopted by HCFA for the Medicare program becanse it could be
implemented nationally with a minimum of disruption to existing data processing and
without fear of increasing health care costs; was acceptable to the medical profession; and
bad professional commitment for its maintenance. In 1983, the federal government and the
AMA entered into a formal agreement whereby CPT was adopted by HCFA for reporting
physician services under Medicare. Many private insurers and most other govemnment
programs subsequently began to convert their systerns exclusively to CPT. By the late-
1980s, CPT had become the uniform code set used for reporting physician services. Since



135

1983, the AMA has maintained CPT undez its agreement with the federal government and
has provided annual updates o HCFA and its agents at zero cost.

The AMA has developed a comprehensive structure and made a substantial commitment to
maintain and update CPT. This has been 8 process designed and operatad 1o meet the needs
of the diverse partics that rely upon CPT—physicians and their organizations, other health
care providers, public and private payers, and others who rely upon accurate data on the

services that physicians provide.

CPT maintenance focuses on the CPT Editorial Panel, which includes sixteen physicians
(ncluding ane non-MD health care professional), twelve nominated by the AMA and oae
each nominated by the Blue Cross and Blue Shicld Association, the Health Insurance
Association of America, HCFA, and the American Hospital Association. The Panel meets
four times annually. In a typical year, it addresses 200 major topics, which normally involve

more than 2,500 votes on individual iterns.

The Editorial Panel is supported by the CPT Advisory Committees, composed of physicians
and other health professionals representing specialty societies in the AMA House of
Delegates and several organizations representing non-MD/DO health care professionals. The
Advisory Committees, now numbering over 100 individuals, meet annually. Typically,
committee members also chair their own specialty society coding committees; CPT is thus

supported by a network of nearly 1000 practicing physicians and other health pmfss:omls.
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One of the most important eveats for CPT ia recent years was Madicare's transition to the
resource-based relative value scale (RBRVS)-based physician payment systern beginning
January 1, 1992. The RBRVS brought a close focus on CPT, which had been developed and
implemented before implementation of such payment systems. In some instances it was
argucd that then current codes were pot sufficient to adequately, fairly, and uniformly refiect

the “resource costs™ of services, especially the physician “work™ needed to provide a service.

This deﬁde@ was believed to be particularly acute in the “visit and consultation” codes.
Data indicated that these codes were used in very different ways by different physician
specialties and across geographic areas. This disparity would be unacceptable with the new
Medicare payment system, which largely prohibited differential Medicare payments for the
same service across specialty or geographic area. In 1989, therefore, with passage of federal
legislation mandating the Medicare RBRVS, the Editorial Panel began revising the CPT
codes for visits and consultations. [t developed new codes for offioe visits, hospital visits,
and consultations, reflecting recommendations from g vaziety of sources of data and
expertise. Issues considered included using time in coding, the number of levels of service,

codes for different sites of service, and different codes for new and established patients.

As aresult, the 1992 CPT codes for evaluation and managemnent (E&M) services were
fundamentally different from the previous visit and coosultation codes. For 1992, farmiliar
levels of service - such as brief, minimal, and intermediate - were replaced by more precise
assignment of codes based primarily on the extent of history, examination, and on the

camplexity of medical decision-making. Other factors that could affect the level of service
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were identified as well, including counseling, coordination of care, severity of presenting
condition and face-to-face time taken to perform the service.

The Background of the E£M Documentation Guidelines

Tt is important to understand the rationale for and pature of the AMA's involvement in the
E&M documentation guidelines. In 1992, as discussed, the AMA introduced new E&M
codes to (1) reflect the fact that the RBRVS was based on physician work, (2) as an
alternative to problematic proposals offered by other organizations; for example, that E&M
code levels be based solely on time rather than reflecting the clinical content of the service,
and (3) to respond effectively to the fact that, by 1992, HCFA was extensively downcoding
phrysician claims for the previous visit and consultation codes.

The Executive Office of Management and Budget (OMB) then mandated that HCFA adopt
documentation guidelines 10 be used for carrier review of the new E&M codes. In 1994, the
AMA and HCF A developed an initial set of documentation guidelines; the initial reception
was mixed but familiarity ultimately led to their acceptance. In 1997, the AMA, the national
medical specialty socictics, and HCFA together refined the criteria for single specialty and
muhti-system exams and further revised the 1994 documentation guidelines for EAM codes.

These revised guidelines were issued last July and education began shortly thercafter. They
have been on the HCFA web page and were featured in the AMA’s monthly publication CPT
Assistant. At the same time, it is clear that our success in informing and educating physicians

concerning these guidelines has been insufficient and must be improved.
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Although the post-July period brought forward suggested changes from & few specialties,
some of which were reflected in revisions to the skin and muiti-system examinations, the

initial dissemination did not involve enough focused information and assessment.

As we recognized that a problem was emerging last Fall, we asked for and HCFA quickly
grantsd a six month extension of the grace period for the new guidelines. In December, at
our House of Delegates meeting, it became clear that more and better education was not

enough Our members had profound concerns with the burden imposed by the guidelines,

and problems with specific areas, most notably components of single system examinations.

1 should underscore that the guiding principle of the CPT Editorial Panel was to allow the
relevant specialty societies to determine the content of their own single system examinations.
Thus, we worked extensively with and deferred 1o the over 90 specialty societies that are
members of the CPT Advisory Committee. This process took place over a threc-year period
and we had agreement from the pertinent specialties on the single system examinations and
the multi-system examination included in the 1997 guidelines. The AMA and HCFA also

have acted quickly on requests for further refinements that emerged after July.

The AMA had opted to work with HCFA on these revisions because many physicians were
subjected to downcoding and arhitrary Medicare carrier payment policies. In particular,

many Medicare carriers were arbitrarily denying payments for specialists billing for Level 4
and 5§ visits. For example, the Iowa carrier refused to pay ophthalmologists above a Level 3

because there was no established definition of & comprehensive eye exam. Primary care
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physicians were also being downcoded. Some carriers adopted policies stating that family

physicians could never code more than a Level 3 because “their patients were not that

complicated.” Other carriers moved to establish their own definitions for single system

exams, with no input from the medical profession.

Since its beginning, our wark with HCFA on this project reflected our commitment to several

principles:

The need to define with precision the tetms used in CPT;
The need to work cooperatively with HCFA on CPT implementation,

The need to assist physicisns, HCFA, and other interested parties with accurate and
efficient implementation of the E&M codes;

The need for physicians to document the clinical care that they provide their patients;

The recognition that clinical documentation also has uses for payment and utilization
review,

The need for physicians to have advance access to review criteria used by Medicare and
other payors, versus secret, “black box” review criteria;

The importance of allowing specialties to define the content of their single system
examinations;

The nced for cross-specialty comparability in the work of each level of E&M service; and

The recognition that any documentation guidelines must évolve over time as comments
are received and there is experience with their use.

The Need for Change in E&M Documentation Guidelines

As emphasized above, it became very clear to the AMA that substantial changes were

required in the documentation guidelines before they could be implemented by the carrier
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community. We were therefore pleased that HCFA had agreed to our urgent request last
December to delay the implementation of the new guidelines for six months.

The AMA is now working closely with organized medicine and HCFA 0 implement a three-
pronged action plan to respond to immediate concerns and longer term needs for the
documentation guidelines. The first element is advocacy to ensure that physicians are
protected from unwarranted frand ard abuse penalties when inadvertent coding or
documentation errors occur. The second element is ensuring that refinements to the
guidelines are comprehensive and result from a process involving organized medicine, the
CPT Editorial Papel, aud HCFA. The final clement is a coordinated effort between the AMA
and the other components of organized medicine to conduct an extensive educational effort

to assist physicians during implementation of the final revised guidelines.

Advocacy - With respect to the first element, the AMA has emphasized repeatedly that
clinical documentation guidelines and needs should not be confused with fraud and abuse
enforcement efforts. I would like to underscore that point today. Physicians are expressing
their very strong and vocal concerns that they could be accused of fraud and abuse for merely
miscoding a claim. On behalf of our members, the AMA demands that physicians be treated
as the ethical professionals that we overwhelmingly are.

Although physicians certainly need to propetly document their services, they must not be
treated a3 criminals over what are very often simply hopest differences of opinion about how

a claim should be coded or documented. Indeed, we must recognize that carrier reviewers
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have demonstrated a fairly high rate of error in reviewing E&M coding Jevels and are often
overturned op appeal. Similarly, when the AMA worked with HCFA to validate the 1992
E&M codes through application of these codes to clinical vignettes, Medicare medical
directors consistently coded visit vignettes one level lower than practicing physician

participants.

In the heightened fraud and abuse enforcement climate that has arisen in receat years, many
physicians have come to see the E&M guidelines as rigid rules that must be followed to the
letter in ¢very instance if scvere fraud and abuse penalties are to be averted. This was never
the AMA’s intention. The guidelines are intended to be a template for reviewers who must
evaluate medical records to assess coding accuracy, and to serve as & guide for physicisns
and their staffs on how one should code and document E&M services.

Nor do we believe that such a rigid application of the guidelines for fraud and abuse is in any
way supported by current Medicare statute. In a June 17, 1996 letter, the chairs of the three
House Committees responsible for the current fraud and abuse statutes wrote:
Physicians and hespitals should not be penalized for inadvertent behavior and errors
wunder these anti-fraud and abuse provisions. That is why the criminal statute
contained in this bill requires that a provider have spectfic intent 1o violate the law. A
provider must have actual knowledge that what he is doing is fraudulens.
The fraud and abuse statutes contain a "knowing and willful” standard for imposition of
criminal penalties for coding errors. This standard intentionally makes it more difficult for
prosecutors to find a party guilty of fraud becamethcymnslpmvcﬁxcplﬂyhs;rolumnﬂy

and deliberately committed a fraudulent act. As indicated above, honest disagreements may
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occur over proper coding between carriers and physicians; such disagreements, however,
should never result in criminal sanctions or penalties being imposed against the physician as
long as the physician makes a good faith effort to document the care they provide.

The overwhelming majority of physicians are highly ethical professionals who do a difficult
job undex extreme time pressures and must be treated as such. There has never been any
serious suggestion, let alone evidence, that physicians arc 8 significant source of health care
ﬁaudorabusc-. Nor is there any evidence that physicians have been unable to code reliably
or are upcoding since the E&ZM codes were put in place in 1992. Indeed, many of our
members tell us that they are downcoding just to be safe. Moreover, we know there i no
single standard for documentation in the medical record, nor should there be. The text of the
current revised guidelines is clear that multiple approaches to documentation can be

accommodated; this point must be emphasized more strongly and clearly in the next version.

If the next version of these guidelines is to work, documentation should be first and foremost
a function and byproduct of clinical care. Physicians and their staffs should code, and be
able to code, based on this documentation. The sequence should be: (1) document for
clinical reasons; (2) code from documentation; and (3) be able to verify code sclection from
This documentation and associated guidelines based in CPT definitions. |

Moreover, claims reviewers must be required to exercise judgment as they review complex
clinical documentation and evaluate related coding — end they must have the training to do

so. We therefore urge that you seck to ensure that HCFA requires proper training in and use
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of documertation guidelines by carrier review staff, monitors the quality of such review, and
has sufficient funding to effect the needed staff training and development.

The current guidelines recognize that some elemeats of code documentation are, of necessity,
subjective, especially those involving the complexity of care provided. In the inevitable gray
areas, physicians must be afforded the benefit of the doubt, certainly for payment and most
emphatically for any question of frand and abuse. Physicians are members of a profession
that has maintained a strong and functioning code of ethics for more than 2000 years, ethical

professionals; they must not be viewed as guilty until provea innocent.

Finally, our advocacy efforts are focusing on the need for a pilot study before the next
version of the guidelines is fully implemented. Such a study is likely to involve several
different methods, geographic areas, and physician specialtics. We intend to work
vigorously with organized medicine and HCFA to see that such a study is completed and
evaluated before any required use of new guidelines.

Changing the Guidelines - Qur second priority is to change the guidelines. We know many

physiciansdonotthinkthntthecmentgﬁckﬁmshveasoﬁdbasisinwhﬂmﬂyhnppens
in the treatrnent room each day. Last December, our House of Delegates expressed dismay at
the excessive content of the revised E&M guidelines and the increased burden being placed
on physicians to report information that may add little value to patient care. Our first step in

developing new guidelines was securing agreement from HCFA that changes to the
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guidelines must be identified systematically and then implamented. We have been very

pleased at HCFA's rapid acceptance of this principle.

Our next step was o ask the national medical specialty societies, state medical associations,
organizations representing noo-MD health care professionals, and larger county medical
societies, to submit to the AMA their specific comments and suggestions for improving the
guidelines by March 15. We have received over 100 comments on a range of issues,
including complexity of the guidelines, changes needed $0 particular guideline components
Mgwwmﬁmcmmmwmmfommmamwmmﬁm

We have begun an intensive process to evaluate this information and will use it as the
foundation for a special “fly-in” meeting to be held with these groups on April 27 in
Chicago. At the April 27 meeting, members of the AMA Board of Trustees, the CPT
Editorial Panel, and HCFA will be available to hear specific problems and to assist in
developing workable solutions. We also, by that time, hope to have available for discussion,
& new framework for E&M documentation as well as alternate formats that may ease
considerably their usage in a variety of clinical situations. In addition, the CPT Editorial
Panel has been and will be devoting a major portion of its May and August meetings to
refining the documentation guidelines based on the input received in March and April.

In developing revisions, the AMA recognizes that HCFA will use these guidelines and
definitions within the context of the Medicare payment schedule. It is our understanding
that, if HCFA belicves that the resulting modifications have lessened the value of the
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examinations, there may be reductions made in the relative value units (i.e., payment) for
those exams. This is particularly important ig considering modifications to single organ
system examinations, where considerable effort has atready been made to ensure that the
“physician work™ encompassed by those cxaminations is comparable to the “physician work™

represented by a general multi-sysiem examination.

We will take a broad and comprehensive approach to the revision process. Not only must we
address specific comments and revisions on discrete components of the guidelines, we must
also ensure that the resulting guidelines are efficient, accurate, and non-burdensome.
Although specific comments are more immediately helpful than a comment that “this is too
complicated,” the latter comment is equally important; it must and will be fully addressed.

Education - We have begun to work with our state, county, and speciaity partners on teaching
materials and tools to increase the accuracy and reduce coding &nd documentation burdens.
Once the guidelines are revised, we will work with these partners, HCFA, and Medica:e

carTiers to ensure that these materials are widely distributed to practicing physicians.

As part of this effort, the AMA will use its substantial resources dedicated to educating our
members and athers who use the CPT codes on proper use of these codes. These resources
include the CPT Information Service, the manthly publication CPT Assistant, annual CPT
publications, the AMA “Web Page,” train the trainer and other education sessions, and
cooperative efforts with our parmers in organized medicine. As part of this latter effort, we
are establishing a clearinghouse of educational materials on E&M documentation.
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Ultimately, we will need a coordinated educational effort involving the states, specialties, the
carriers and the AMA if we are to assure that physicians properly understand the revised
guidelines. AsT have mentioned, we also need assurances from HCFA that they will make a
concerted effort to thoroughly educate all those carrier personnel involved in reviewing the
adequacy of physician documentation.

The AMA also wants to ensure that physicians have enough time for pilot testing and
education before new guidelines are mandatory. As a result, we have already begun serious
discussions with HCFA about an extension of the current grace period by at least an
additional six months and are optimistic that we will have a favorable decision. By the end
of this month, we will have a better idea of the time needed to complete needed revisions.

Related Recommendations to Simplify the Coding and Billing Process

We welcome your interest in our suggestions to simplify the coding end billing process.

Given the subject at hand, our comments will focus on E&M coding and documentation.

First, it is clesr that physicians need better tools to code E&M services aceurately and to
document the basis for their coding decisions. We are committed to working with our
partoers in organized medicine, HCFA, and other interested paﬁiu. to develop and
disseminate such tools. Already, we have made a major emphasis in the CPT book to
provide coding guidance, clear definitions of terms, and vignettes of typical clinical cases for

each level of E&M service.
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Second, all parties — patients, physicians, and HCFA —~ are best served whea the claims
paymext process is automated, without requests for further documentation from physicians to
support coding decisions. For physicians and carriers, processing these paper records is a
major administrative burden that detracts from patient care and cfficient claims operations.
For patients, each subrmission of confidential medical records to carriers is a potential

violation of the sacred and private relationship that exists between patient and physician.

Third, we therefore urge HCFA to conclude as quickly as possible the current random
prepayment reviews of E&M services and to move as quickly as possibie to a focus on
coding pettemns, targeting education and review where there is reason to suspect a problem.
Random reviews, especially with concerns about aggressive fraud and abuse enforcement,
make all physicians feel vulnerable to arbitrary carrier decisions on code levels and
documentation. This environment makes physicians feel they must treat the documentation
guidelines as a sword of Damocles over their heads, regardless of the extent to which they

are coding in an accurare manner, or perhaps ¢ven under-coding to be on the safe side.

Fourth, on a related point, we urge that use of the guidelines emphasize targeted education

rather than punitive down-coding, payment reductions, or allegations of fraud and abuse.

Fifth, we believe that physicians are owed & very clear and unambiguous statement of the

manner in which fraud and abuse starues will be applied to coding and documentation issues.
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Sixth, we urge that carrier budgets allow sufficient staff and non-staff resources and time for

effective training of physicians and carrier staff in accurate coding and documentation.

Finally, the Medicare carrier appeals process must be sensitive to the identified problems
with the current E&M documentation guidelines. Physicians should be afforded an efficient

process for appealing downcoded or denied claims.

Conclusions

Please be assured that the AMA recognizes that clinical documentation is essential to good
patient care and has a carefully circimscribed role to play in payment validation. We hope
new guidelines will ultimately encourage and assist physicians and other health care
professionals in providing proper docamentation. We are also mindful that the time required
for documentation, beyond what is clinically necessary, can only come out of patient ca:e
Patient-doctor relationchips already feel the crush of time.

Moreover, physicians must be able to provide high quality, well-documented patient care
without laboring under the fear of unwarranted fraud and abuse penalties and prosecution.
This outcome is only possible through accurate provision of accurate information to
physicians by eaforcement bodies and through needed changes in enforcement approaches,

We welcome your support for these propositions.

Thank you for the gpportunity to share our thoughts with you. We look forward to working

with you to address these critical issues.
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Mr. SHAYS. Thank you very much.

Before calling on Mr. Snowbarger, I am now going to repeat the
question I had. I would like, so we know how many are on our
third panel, to help me gauge time on this panel. How many would
like to address—you will not be sworn in, you will just be invited
to give testimony. We will probably not be asking questions, just
allowing you an opportunity in the audience to make statements.
How many would like to make statements? If you would keep your
hands up nice and high—all the way up please; 11. Well, that is
going to give us about 3 to 4 minutes per person, at least 3, we
will leave it at that.

What I am going to do is to ask, if you do not mind, Larry
Halloran will give these forms out. The reason we are giving the
forms out is that we need the recorder to be able to record your
statement as you make it and we need your name and address for
that purpose and then we will take the number and we will divide
you into groups. We are going to divide you into groups of four and
we will call one group up and then the next group and so on.

Let me also make an observation before giving the chair to Vince
Snowbarger, that I get the sense right now that we are kind of like
ships passing in the night because the cases that I am seeing, I do
not think any physician who has testified, an administrator would
not applaud you for. So it is a question of how in the process of
getting those individuals who truly have done very crooked things,
we deal with the fact that I know even in my own district, 1 of 435
districts, that I have had physicians come to me and say they are
being basically shaken down in a sense, coded lower. “Do not do
what you think is right, you made a mistake here, by the way, your
name may be in the newspaper.” I think they care less about the
fine than they care about the fact that for 20 to 30 years they have
been practicing physicians and their names will be in the news-
paper as someone who potentially has committed fraud. So I am
going to want to make sure that those of you who were here, and
I think most of you were, can kind of address the concerns to see
if there is not a way to solve the problem that we were hearing this
morning without making your jobs more difficult, yours as prosecu-
tors and yours in HCFA as to how we do the coding.

So with that comment, I am just going to now recognize Vince
Snowbarger.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

Kind of along the same lines, I do not know where to start be-
cause again, the testimony is just kind of going in two different di-
rections here. But let me try to focus just on the efforts that you
each have been making.

Fairly simple question I think, Mr. Williams, have your inves-
tigati\;e efforts increased recently in the area of Medicare fraud and
abuse?

Mr. WILLIAMS. Yes, they have, in the last 2 to 3 years, sir.

Mr. SNOWBARGER. And at whose behest has that happened? We
just all of a sudden figured out we have got fraud and abuse out
there and decided to run out and investigate or has there been a
more concerted effort to deal with the issue?

Mr. WiLLiams. Well, I think complaints have just been building
over the years and it is sort of like other waves that come through,



150

it gets to a point, and of course with Medicare, the tremendous
amount of money out there, and complaints come in because of
that.

Mr. SNOWBARGER. What kind of training does your investigative
staff have, in terms of investigating these matters?

Mr. WILLIAMS. Our investigators are HHS and the Federal Bu-
reau of Investigation and all of the training courses that are given
to those agencies.

Mr. SNOWBARGER. Do you have practicing physicians as inves-
tigators?

Mr. WILLIAMS. I do not have any investigators in my office, we
rely upon the FBI, the HHS and the professionals.

Mr. SNOWBARGER. Maybe I will move the question over to Mr.
Kopf and ask the types of investigators that Mr. Williams relies
upon. What kind of training do they have?

Mr. KoPr. Our investigators are trained in doing criminal and
civil investigations, white collar crime investigations. What we look
for when determining whether there has been knowledge and in-
tent is the advice of the contractors through their professional re-
view organizations, through their nurses on staff, to indicate
whether the diagnosis was improper, whether there was upcoding
involved or things of this nature.

Now most of our cases, all of our cases in fact deal with flagrant
violations of the Medicare regulations. We do not, to my knowledge,
for the length of time I have been with the OIG, and I was with
the FBI before, have we ever investigated or prosecuted anybody
because of an error.

Mr. SNOWBARGER. I really do not think you have given a comfort
level to the folks sitting out in the audience that they do not need
to worry about things if they are good.

Let me, Mr. Kopf, follow on with a different line of questioning
here. We have talked about the audits that you are doing with
health care providers in terms of their billing. Obviously the Office
of Inspector General would also have some obligation and some
duty to investigate within the system, within the administration of
the system. And I had a question, have you ever audited either the
intermediaries or HCFA, in terms of the advice that they give out.
When someone calls in, they are given some interpretation of a
rule. Have you ever followed up to find out whether or not if the
doctor codes in that particular way that it is ultimately paid, the
quality of the advice?

Mr. Korr. We have had a few instances in which it looked like
there may be a fraudulent activity occurring, and when we checked
further during the course of the investigation found out that either
the local contractor or HCFA central had given conflicting advice
and in fact that was not the case, and the case was dropped. There
was one in particular that had to do with some 110 hospitals with
installing heart defibrillators that were experimental. According to
the Medicare guidelines, this was, quote-unquote, illegal. When we
looked further into the situation, we found that all the hospitals
were doing it because it was a quality of care issue in the patient’s
best interest. That regulation was changed and there was no crimi-
nal or civil action pursued in that matter.



151

Mr. SNOWBARGER. But the only time you have looked at this in-
ternal advice system is focusing an investigation on a health care
provider, finding out through that investigative process that there
may have been something internally wrong. You have not gone di-
rectly after the internal—

Mr. KopF. We do conduct internal audits on the contractors and
we do have several ongoing investigations against the contractors
for their participation in what we think is fraudulent activity.

Mr. SNOWBARGER. And are we assuming that the contractors are
defrauding or have they called into HCFA and asked for advice on
how something ought to be billed and gotten bad advice?

Mr. Kopr. In the investigations that we are doing, the contrac-
tors are actually committing the fraud.

Mr. SNOWBARGER. OK.

Mr. KoPF. In the other instances, our auditors go in and we work
with HCFA to look at the regulations.

Mr. SNOWBARGER. Mr. Tilghman, if I can shift over to a different
line of questioning, you have done a very good job of reporting,
from a Government standpoint, to the extent that I have got so
many figures floating around in my head from your comments, that
I am not sure I followed everything.

You were talking about the report that came out last summer
and if I heard you right, you said that that basically was from a
sample of 5,000.

Mr. TILGHMAN. Correct.

Mr. SNOWBARGER. 5,000 out of what universe?

Mr. TILGHMAN. It would have been a total of 800 million that
would have been processed in fiscal year 1996.

Mr. SNOWBARGER. I am sorry, eight——

Mr. TILGHMAN. 800 million claims that would have been proc-
essed in fiscal year 1996.

Mr. SNOWBARGER. OK. I thought I heard you say that in that
sample of 5,000, that there was a fairly high rate, 90 plus per-
cent—and I have got it written down as compliance rate, but I am
not sure I know what I am talking about. Do you remember the
90-percent number?

Mr. TILGHMAN. What I said initially was in the 5,000 claims that
were picked at random, and it was a scientifically based sample
that they used to project to the overall universe, that they did the
review in two phases. The first phase was they looked specifically
at what the contractors would have seen, the claims form that
came in, the edits that would have been run, and based on that,
there was only a 1-percent error rate in the way we paid claims.
But you have to keep in mind that we do not request documenta-
tion from the providers when we process the claims. We do it all
electronically. The second phase is where they went out to the pro-
viders that submitted those 5,000 sample claims and said, “Send
me the documentation that you should have in your records to
show that this bill is in fact supported.” That went out three times.
It went out first with a written request, then they went out with
a second written request for those that did not respond and then
they made a telephone call on those that still had not responded,
and then based on the documentation they got from that, they did
the second review and that is where they identified the 14-percent
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error rate and the $23 billion error rate was on the documentation
provided for those 5,000 sample claims.

Mr. SNOWBARGER. OK.

Mr. SHAYS. You could do an auction.

Mr. TILGHMAN. I know.

Mr. SHAYS. You do not even take a breath. [Laughter.]

You are awesome.

Mr. TILGHMAN. I know, you are right, I talk too fast and I stutter
and I swear sometimes. I have tried not to swear today.

Mr. SHAYS. Let me just say something to you and I do not mean
to be facetious, but you have got to slow down a little bit. I feel
what you say is important for us to hear.

Mr. TILGHMAN. Good.

Mr. SNOWBARGER. Let us go to the 14-percent error rate that you
talked about. I think you said most of that was deficient docu-
mentation?

Mr. TILGHMAN. Correct.

Mr. SNOWBARGER. Three of five cases was deficient documenta-
tion. I guess I have a couple of questions, maybe we can start with
this one first. When you looked at that sample of 5,000 and you
boil it all down and you come out with a 14-percent error rate, is
that error rate based on, for lack of a better term, a snapshot at
one point in time? In other words, do you follow those claims
through after new documentation is provided to find out how many
of them were legitimate claims just poorly documented?

Mr. TILGHMAN. The auditors did not do that. After the audit re-
port was issued, we at HCFA then are following through on those
5,000 sample claims to see—if we cannot get documentation, we
are denying the claim, we are asking for the money to be repaid
where it was overpaid, and so on like that. We do not have the in-
formation yet to exactly break down what were the results of the
5,000 claims. We are probably 3 or 4 months away from being able
to do that, but it is something we are tracking.

Mr. SNOWBARGER. Well, how is that going to affect the $23 bil-
lion that someone has estimated has been wasted, if we do not fol-
low through and find out that ultimately down the road it actually
got paid, maybe at a lower level, maybe—or maybe not at all?

Mr. TILGHMAN. For now, we are accepting the $23 billion pro-
jected overpayment as in fact correct based on the information that
was available to the auditors at the time that they did it. And we
are not trying to dispute that there was a 14-percent error rate or
a $23 billion projected overpayment.

Mr. SNOWBARGER. My concern about that is that we have made
some pretty specific budget recommendations and assumptions on
that $23 billion and what you are telling me is that once you follow
these 5,000 cases through, there may be reason to find that there
was not the $23 billion there, and we have already——

Mr. TILGHMAN. We do not know yet, we do not know yet whether
that is the case.

Mr. SNOWBARGER. I understand that, but $23 billion was—you
know, it was etched in stone last summer as the amount of money
and my concern is as I looked at the study, it looked like it was
taking one case and saying how did you do this, it was done wrong,
OK it goes in the bad category, when if you follow that case



153

through and more documentation were provided, then ultimately it
was a claim that was paid.

I guess that leads us to a different question which is who makes
the decision about when documentation is insufficient?

Mr. TiLGHMAN. First off, keep in mind that we do not request
documentation on the great bulk of claims that we process. We
started a prepayment review of claims in September 1997, as a re-
sult of the CFO audit that was issued, as a way to maybe improve
the documentation levels by physicians, and that is one of the rea-
sons that you heard a lot of physicians who are concerned about
that right now.

On those, we asked the contractors to pull a random sample of
claims with a specific focus on E&M services, on a prepayment
basis and then contact the physicians that are involved in that
sample and ask them to send in documentation to show that there
is adequate documentation before we pay the claim. We give them
30 days to submit the documentation. If they do not submit it with-
in 30 days, we deny the claim. If they do submit the documenta-
tion, basically one of three outcomes could happen. First off, the
documentation will support the bill, in which case the carrier
would go ahead and pay it. The documentation might show that
the bill is coded wrong, in which case they would change the code
and pay it based on what the code should have been based on the
documentation provided.

Mr. SNOWBARGER. Let me go to a more specific question. Who is
making the decision that they do not have enough documentation?

Mr. TILGHMAN. The carriers are doing that. The specific type of
people they have on board that do that would be primarily nurse
reviewers, unless they have a specialty claim that would come in
say from an ophthalmologist, in which case they would then con-
sult with a specialty ophthalmologist to review that particular
claim prior to making a decision, although I would defer to Mr.
Watson——

Mr. SNOWBARGER. So you are saying people at each local inter-
mediary are making decisions about the level of documentation.

Mr. TILGHMAN. Yes.

Mr. SNOWBARGER. How many intermediaries do you have across
the United States?

Mr. TILGHMAN. I am sorry, I could not hear the last part of your
question.

Mr. SNOWBARGER. How many intermediaries do you have?

Mr. TILGHMAN. We have got a total of 60 contractors in the coun-
try that we deal with.

Mr. SNOWBARGER. So you have got 60 contractors perhaps apply-
ing different definitions because they make these decisions locally.

Mr. TILGHMAN. Here we would be talking about the carriers
which would be our part B contractors, we are looking at 30-35 or
so carriers that would be involved in this particular type of review.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

Mr. SHAYS. Thank you. Mr. Barrett.

Mr. BARRETT. Thank you, Mr. Chairman.

Dr. Dickey, congratulations again to you on your election, or
whatever exactly may be the case.
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Maybe you were in the room earlier in the day when I was talk-
ing about the AMA’s role in this. Can you give me a little more his-
tory on the AMA’s role in developing this?

Dr. DicKEY. Sure. I think it is important to know that the AMA
got involved in coding back in 1928. In 1963, we published our first
predecessor to this book, it was then called CMT, and in 1983, after
spending what, 60 years I guess of developing a nomenclature to
help collect data, talk better to one another, understand the nu-
ances of communicating, HCFA decided that they wanted to use a
single coding system in terms of billing. And so in 1983, AMA and
HCFA signed an agreement to use the CPT codes in Federal pay-
ment systems. We have, since that time, had an annual update of
the CPT codes that indicate new things that come into medicine
and changes that require some modification to the codes.

Then in 1991, I think I have got my dates right, with the new
RBRVS, there was going to be substantially more money going into
office visits, it was felt that the coding for those needed to be
looked at. So using our existing system, which is an advisory
panel—an editorial panel and an advisory committee representing
virtually all of the specialties in the country, they looked at the lev-
els of service, those are the five levels multiplied by different sites
and so forth, and defined what those levels were. And it is done
by this advisory panel which is an AMA project but has input from
specialty organizations and then as a result of AMA’s contract with
HCFA becomes the mechanism HCFA uses to bill.

Mr. BARRETT. We have heard the controversy today obviously. Is
the AMA now taking an approach to collapse some of these or to
simplify this?

Dr. DickeY. Well, actually there were fewer usual office visits
until we looked at the E&M codes as a result of RBRVS and I
heard the panel this morning and shared with a couple of them in-
dividually that there is a great deal of difference of opinion among
physicians about whether they want to simplify it, that is, collapse
it together or whether they want to spread it apart.

Mr. BARRETT. I do not mean to interrupt you, but—so what we
heard earlier, do you think that that is the majority view or the
minority view? Again, just out of curiosity. And I hate to put you
in that position.

Dr. DickeY. I have not done a survey on it. I have to tell you
that facing the current documentation requirements and our lack
of trust that these gentlemen to my right really will not come after
us for occasional errors, physicians are saying give me something
easier.

Mr. BARRETT. OK.

Dr. Dickey. But then when they try to use a set of numbers to
describe what they do all day every day, they say wait a minute,
that patient with a sore throat that came in took me a couple of
minutes, I had to look at a lab test and do an exam, is not the
same as the patient who is not a new patient but has diabetes,
high blood pressure, a family history of heart disease. And if I have
to collapse that together, it is not the same process at all. I spent
45 minutes with one person and I spent 4 minutes with another
person. I worked very hard to determine what to do with this per-
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son and this one was pretty straight forward, probably a third year
medical student could have dealt with that particular person.

Mr. BARRETT. Which would argue against single——

Dr. DICKEY. And that is what led to the expansion of the codes.

Mr. BARRETT. Let me ask you this, if I may. As I assume you are
aware, the Balanced Budget Act of 1997 required that changes to
the Medicare billing be made in a budget neutral fashion. Now ad-
mittedly Congress just missed that goal a little bit on the transpor-
tation bill where we ran over by a mere $30 billion, which I think
will embolden groups to say well, if Congress is not paying any at-
tention to it, why should we. But having said that, my fear is that
in the medical community there is this belief that we can fix this,
it may cost a little more money, maybe we can have a code that
is sort of in the midrange and maybe it will mean that Medicare
spending will go from $211 billion to $220 billion, but that is OK.
I do not know that that is going to work with Congress and I am
wondering whether you-feel that the medical community recognizes
thalt whatever changes are made are supposed to be budget neu-
tral.

Dr. DickEY. I think they recognize that. The problem is that
budget neutral is something we talk about when we come visit our
Congressmen’s offices. Seeing patients every day in our office, try-
ing to honestly get paid for the services that we render, and then
getting letters that threaten us with fraud and abuse or worse yet
have three-inch letters on the bottom that say dear patient, here
is your bill, here is what we paid your doctor. If you have some rea-
son to think they are lying, cheating or stealing, please call us,
make it a little difficult for us to practice medicine. [Applause.]

Mr. BARRETT. Let me stop you there, because this is a serious
problem. We are going to get—it is going to be $211 billion and we
can write you a check for $211 billion and you can divide it. You
are still going to have physicians who are going to say I want a
bigger piece of the pie. You are going to have hospitals say I want
a bigger piece of the pie. And I do not know how you come up with
the perfect system. So I think it is simplistic to say that we are
just beating up on you.

Dr. DickEY. Congressman, I do not think we are saying that. I
think what we are saying is that our experience has been in the
past that it has not been an equitable system. Let me give you the
example I am much more familiar with because it has kind of
played itself out.

Mr. SHAYS. Excuse me, I just want to make sure. You said it has
not been that corrupt a system—I missed what you said.

Dr. DiCKEY. No, I said we are not trying to suggest that you just
give us more money and we will be happy with it. We want the sys-
tem to work, but at the same time, our experience has been that
it has not always been applied very fairly or equitably. So, for ex-
ample, if the PRO system in the mid-1980’s——

Mr. BARRETT. I am going to have to stop you there because I am
running out of time, and maybe I will come back to it because I
want to beat up on them a little bit too. I think I understand your
point on this side.

Mr. Tilghman, I am going to shift gears a little bit to the PATH
audits and give you the experience from my State. And now I am
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sort of flipping on the other side here because with PATH audits,
which I assume you are familiar with, we have a medical college
in Wisconsin who is getting dinged big time for not complying as
they should have. They, of course, come to me, ask me to defend
them. I am concerned, I do not want to be in a position where I
am defending someone if there has been fraud and abuse. So I look
at it and I find that the argument that is being made to them is
that the regulations are clear and your fiscal intermediary-in Wis-
consin, Blue Cross and Blue Shield, was very clear to you as to
what the requirements are, so pay up—pretty open and shut case.

Then I read about other States where the directive was not given
and I think well, geez, if I am an administrator at the Medical Col-
lege of Wisconsin and I am talking to someone from the Medical
College of Connecticut or Kansas and they are not being required
to submit billing the same way I am, maybe they are not so clear
after all. So rather than paying millions of dollars, I am going to
just gait. So I think in the real world that is probably what hap-
pened.

What happens then with HCFA is HCFA comes to these other
States and says well, your fiscal intermediary did not give you the
clear instructions that the fiscal intermediary did in Wisconsin, so
we are going to let you off the hook, we are going to let all these
hospitals in New York off the hook, all these hospitals in Massa-
chusetts off the hook. And I am thinking if these regulations are
so clear, why is HCFA not going after the fiscal intermediary for
not doing its job? [Applause.]

Can you answer that question?

Mr. TILGHMAN. That is a hard question to answer. [Laughter.]

The regulations and a lot of our policies are very difficult. I
spend my career doing that and they are very hard to understand
in many cases. As I said, we employ about 60 contractors nation-
ally, we have 10 regional offices.

Mr. SHAYS. Turn the mic a little more in front of you.

Mr. TILGHMAN. And there are variations that come to our atten-
tion between carriers and intermediaries and between HCFA re-
gional offices in the way we interpret various policies. When we be-
come aware of those, we try to fix them and we try not to cast
blame on those people that may have been in a situation where
they got a slightly different interpretation, that once we got our
heads together and figured out, no, we did not quite understand it
this way, here is the way it should have been and reach some con-
sensus on it, we try not to go back and cast blame on somebody
who would be blameless because they were following instructions
they were provided by our people.

Mr. BARRETT. Let me ask Mr. Kopf the same question. If these
rules are so clear and the Government has been defrauded of
money, should the responsible party not be paying and if it is not
the medical school and the regulations are clear, then it would be
the fiscal intermediary.

Mr. KoprF. Well, again, it is an interpretation of what they are
being told. In instances—you are correct, in instances where the
fiscal intermediary has given direct directions to the particular hos-
pital on how things are going to be paid, they are now being pur-
sued. So your question is what do we do with the fiscal inter-
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mediary. There are a couple of things. HCFA has the right and the
responsibility that if that contractor is not living up to that portion
of the contract, throw them out of the program.

Mr. BARRETT. Is that being done?

Mr. KoPF. In the review of contractors—the contract has to be
reviewed every year and it is based on the contractor performance
evaluation plan I believe. Now if that contractor performance eval-
uation plan or CPEP has been in any way modified or documented
to show errors in favor of the contractor, then the Office of Inspec-
tor General, the investigative branch, goes after that particular
contractor criminally because that is a violation of law; and yes, we
have thrown contractors out Blue Cross and Blue Shield of Michi-
gan; Blue Cross and Blue Shield of California.

Mr. BARRETT. OK. Do you know whether in the PATH audit
there are any current intentions of going after fiscal inter-
mediaries?

Mr. KopF. That I do not know, sir.

Mr. BARRETT. Could you find that out? And I would be curious
if that is not the case, because I will tell you how I view it as a
representative from Wisconsin, I view it as States frankly with
more political power getting funding from the Federal Government
that the State of Wisconsin is not receiving, if these States are
being let off the hook. And again, I am working under the assump-
tion that I hear from HCFA that these regulations are so clear. If
these regulations are so clear, then everybody should pay and ei-
ther the medical schools pay or the fiscal intermediaries pay. But
in those States, I do not see how you can, from a justice standpoint,
say justice is done by having hospitals pay but we are not going
to go after the fiscal intermediaries.

Could I have another minute or two?

Mr. SHAYS. Keep going.

Mr. BARRETT. Mr. Williams, if I could ask you a question about
the False Claims Act. Again, I assume that you heard the testi-
mony earlier today from the hospitals who are not happy with the
False Claims Act.

Mr. WILLIAMS. Yes, sir.

Mr. BARRETT. Do you feel that that statute—and the concern I
have and I think you may have heard me raise it, I think that
there has to be more than just back payment plus interest. I think
at a minimum, if you are going after treble damages, you have a
higher burden of proof than preponderance of the evidence. And my
understanding is right now you can get treble damages with pre-
ponderance of the evidence as opposed to clear and convincing evi-
dence. Do you think that that is fair or do you think there are
changes that should be made here? If you could comment on that.

Mr. WiLLIAMS. I think that maybe the test is reckless disregard
or deliberate ignorance is what we have to show under the False
Claims Act. And to do that—and they have to knowingly do those
things. Knowingly means that a person has actual knowledge of
the information, he acts in deliberate ignorance of the truth or fal-
sity of the information or acts in reckless disregard of the truth
which means burying their head in the sand and saying well, I do
not—I am not going to follow them, I am just going to——
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Mr. BARRETT. But are they correct when they say that the bur-
den of proof is a preponderance of the evidence as opposed to clear
and convincing evidence? When you use the word reckless, I gen-
erally think that you need to have clear and convincing evidence.

Mr. WiLLIAMS. The burden is not clear and convincing evidence,
sir. I do not think that there needs to be a change because I think
we need to have some kind of remedy in the civil area to recoup
all of the losses.

Mr. BARRETT. And I agree with you. But can you think of an-
other area of the law where we have treble damages but we do not
have a higher burden of proof?

Mr. WiLLIAMS. Well, we use the False Claims Act in other areas
of the law.

Mr. BARRETT. But other than the False Claims Act. Again, am
I wrong? Am I too far away from school to think that in cases
where you have treble damages, that is not quite criminal but you
are getting pretty close? And it is then appropriate, because it is
somewhat akin to punitive damages, to have clear and convincing
evidence.

Mr. WILLIAMS. You are correct, sir, but I think there is good rea-
sons for that as I had earlier mentioned. And again, the False
Claims Act has not been applied strictly to health care areas. In
fact, I think the amendments in the early 1980’s did that, and I
think the reason for that is because otherwise, we do not have any
way, any incentive for say in the cases I gave earlier to recoup. If
there is no incentive for say a hospital—and I am sure there is no-
body out here, people here are not in that category or they would
not be here—if there is no incentive other than if I get caught, all
I have to do is pay back what I took wrongfully, then the chances
aﬁe whoever is engaged in that kind of mindset is not going to do
that.

Mr. BARRETT. Thank you, Mr. Chairman.

Mr. WiLLIAMS. I could give you—I think the 72-hour window is
a very good example of that, that project.

Mr. SHAYS. This has been an interesting day for us. The first
panel spoke and I followed what they were saying. I am following
what you are saying to a degree, but I truly believe that we are
looking on one hand at the practice of medicine and the subtleties
of the healing arts and on the other we are looking at enforcement
of law, the blunt exactitude of—and the bottom line for me is try-
ing to have a sense of what the balance is. And I am really hearing
two separate things. I truly think we are ships passing in the
night. You all are going after significant waste, fraud and abuse
and you are doing quite a good job at it, in my judgment. And yet
we are hearing individual practitioners all around the country say-
ing that the law that we passed to make health care fraud a Fed-
eral offense for both public and private billings is being used to in-
timidate individual physicians who frankly—maybe some game the
system to make it work and we now have to deal with that—but
candidly a lot of others are just filling out forms the way they think
they need to.

I am just giving this observation because then I want to jump in.
I think that the medical community, particularly your members,
are going to have to come to grips with this—that if they allow for



159

so much variation in coding, it is going to be too subjective. And
they are going to have to give up the fineries of being able to allo-
cate what they think are legitimate billings to allow for more clear
definition and they are maybe going to have to give up some bill-
ing—some revenue in one sense, but it would seem to me HCFA
would come in the other way and say well, we do not have to see
as much coding and documentation and so on, we will try to find
out what that number should be and split the difference with you.
I mean, that to me, in a perfect world, would be where we would
want to head. I do not like the idea that we are—I mean I read
through some of the cases, Mr. Kopf and Mr. Williams, that you
cite and I am outraged by those cases. I am just not sure how that
responds to what the doctors have said to us.

So what I want to ask you is I think all of you were here in the
previous testimony and I appreciate the fact that you were here.
Would you comment to what you heard this morning and tell me
how that fits into what you do in terms of your work as a prosecu-
tor, your work as inspector general, your work as HCFA and your
work particularly as someone who is dealing with billings for a
large organization and then, Dr. Dickey, I would like you to re-
spond to the comments you heard before. So I want you to try to
tie in what you do and what you heard in the earlier panel.

Mr. WILLIAMS. Chairman Shays, first I want to say that I appre-
ciate Bill Robertson, the senior executive officer of the Shawnee
Mission Medical Center’s comment about the U.S. Attorney’s Of-
fice, that we work——

Mr. SHAYS. He is a good man.

Mr. WiLLIAMS. He is a good man. We try to work with the medi-
cal community and if I could, just one of my attorneys that I have
in the area gave 23 speeches between May 1993 and October 1997,
11 to doctor, caregiver, hospital groups, 2 to Medicare beneficiaries,
7 to attorneys and paralegals, 3 to insurance companies and audi-
tors and I have 2 other attorneys that gave at least 15 to 20 be-
tween them combined within the—at least within the last year.

Mr. SHAYS. And scared the hell out of them. [Laughter.]

Mr. WILLIAMS. No, I do not think any of them said your name
is going to appear in the paper if we come to your door. And they
have always given them——

Mr. SHAYS. With all due respect, we are here—we are not in San
Francisco, we are here because Vince Snowbarger just heard too
many comments and I said I am hearing the same thing in Con-
necticut, and Mr. Barrett is hearing comments like that in Wiscon-
sin-—all over the country we are hearing this.

I know you have tried to do outreach, but I am trying to say to
you tell me—give me some examples of the fraud, without using
names, of individual practitioners, give me an idea of the kind of
thing you see individual physicians do that you think is so out-
rageous. Do you think we need to simplify the law, do you think
“;‘e need to simplify the coding? That is what I am going to ask all
of you.

Mr. WiLL1aMS. What I see, listening to the testimony this morn-
ing, honestly is a misconception by the medical community of what
we are looking at and it may be two ships passing in the night be-
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cause we do not go after the honest mistakes, it just does not hap-
pen.

We have a number of investigations going on right now in the
State of Kansas in the medical area and without naming numbers
or types of professions, but in the medical care area, that is going
on to determine whether or not there are violations of the law. I
gave you the earlier examples of the psychiatrist. I have some
other examples if you would like them.

Mr. SHAYS. Let me just ask you, are you sending physicians let-
ters saying that we just want to do a routine audit, or is that the
Inspector General? Are they getting—bottom line, we look at 1 or
2 percent of the billings, we look at 5 percent approximately of the
billing charges. So a lot of people are not being looked at. But do
you send out a notice to a physician and say, “we have reason to
suspect that you are not properly billing Medicare?” 1 mean,
what—how does the notice come? Describe to me the process.

Mr. WiLLIAMS. No, we do not send out what is called demand let-
ters. We have not done that and we do not do that in the District
of Kansas. If we get evidence of possible violations of the law by
the hospitals or doctors, we try to create a dialog, we send out what
we call contact letters and invite them in and say this is

Mr. SHAYS. What does a contact letter say?

Mr. WiLLIAMS. Basically it says that we have these allegations
of improper conduct and we invite you to the office to talk with our
attorneys. [Laughter.]

Mr. SHAYS. And the bottom line to that is that if I were a physi-
cian—I am not saying that you—you have got to make contact, but
if 1 were a physician, I would care less about what it would cost
me, if I had practiced 30 years in the community, 20 years in the
community, 15 years in the community, than about the thought
that I would even have to walk into your office. That would fright-
en me, scare me, make me want to leave the practice, and the more
honest I was, the more I would feel that way. And so I do not know
what the alternative is but—so you invite them in——

Mr. WILLIAMS. Chairman Shays, but I do not have any cases
where somebody has been practicing 15, 20, 30 years and been
doing an honest job all those years—we do not have any cases. The
type of cases that we prosecute are the type that I have earlier de-
scribed, of just those few people in the State of Kansas, but it
amounts to an awful lot of dollars. So I do not have an example
and I did not hear the panel this morning describe any examples.

Mr. SHAYS. How many letters like that go out a year, do you
think?

Mr. WiLLIAMS. From our office?

Mr. SHAYS. Yes.

Mr. WiLLiaMs. I do not have a number, but probably within a
year’s period maybe 100 or less.

Mr. SHAYS. To physicians?

Mr. WILLIAMS. No, not necessarily to physicians, to hospitals, to
individual practitioners. I would say to physicians, very, very few.
Now that does not mean that if we have an M.D. out there that
is one of that small minority, we are not going to use the full re-
sources of our office, because we are.
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Mr. SHAYS. You are not going to get it both ways from me. I
mean we have dumped enough on people that have not gone after
waste, fraud and abuse, so I am just unsettled as to—unsettled is
not the right word. I am trying to get a handle on this, I do not
have a handle on it yet.

Mr. Kopf.

Mr. Kopr. I will try and put it—

Mr. SHAYS. I am sorry—and the point I want to make, Mr. Wil-
liams, I am not passing judgment on whether you are doing some-
thing right or wrong, I am just trying to understand it.

Mr. Kopf.

Mr. Kopr. I will try and put it in some perspective. First, let us
look at the CFO audit for fiscal year 1996. One of the reasons that
was done, of course, is to look at the program weaknesses and try
and correct them. One of those program weaknesses is the coding
system, that became clear. Now that is one aspect.

Now let us look at the fraud and abuse side.

Mr. SHAYS. Let me just ask you, do you believe the coding system
is too complex?

Mr. Kopr. I think that in some instances it is—there are too
many gray areas, and I only say that because of some of the cases
that we have brought before the jury when the jury could not de-
cide whether in fact the provider was at fault or not.

Mr. SHAYsS. OK, that is an honest response.

Mr. KoPF. On the other hand, up until the passage of the Health
Insurance Portability and Accountability Act, the Office of Inspec-
tor General only had, throughout the entire United States, 100 to
110 investigators. We now have about 160. By the year 2003, we
hope to have close to 400.

Mr. SHAYS. That is for the entire country.

Mr. KoPF. For the entire country.

Mr. SHAYS. With a billing of over $200 billion. That does not
seem unreasonable. I need to tell you that, that does not seem un-
reasonable to me at all.

Mr. Kopr. The point of it is in the areas that we look at, that
we concentrate on, a health care investigation takes anywhere from
18 months to 3 years to complete. Our agents, for an average case-
load, can probably carry no more than five to eight cases if they
are successfully going to go through this. So we look and we go
after the knowingly fraudulent carriers, we look at, for example,
the DME carriers in south Florida that used to be cocaine runners
and now it is more profitable to be in the health care business, so
we go after them. We go after the large chain of corporations that
from the top down has given memos to their senior staff down to
the middle level managers that this is the way you get around the
system and this is how you defraud it.

The individual provider investigations really have dwindled. We
get, on an average, in our hot line approximately 3,000 to 6,000
calls per month from beneficiaries wanting to know about certain
aspects of an explanation of medical benefits. Of that, most of the
instances are just a simple misunderstanding on their part as far
as what the services were. A very small percentage of that leads
to overpayments, and even less of a percentage of that leads to ac-
tual investigations, whether criminal or civil.



162

So on the whole right now, in the Office of Inspector General, we
have approximately 1,700 health care investigations ongoing, crimi-
nal and civil. This includes Qui Tam allegations as well as the
other ones. So we are going after the big fish, we are going after
the flagrant people.

Mr. SHAYS. Well, you just triggered a comment to Mr. Williams
as well. Thank you for that.

Do you have a trigger point of $10,000 of fraud, $20,000,
$50,000? Where does it—

Mr. WiLLIAMS. We do not have a trigger point, Mr. Chairman.
Normally we do not deal in the de minimis amounts at all, but if
it is a health care issue, for example, a health care issue with a
patient, then we do not have any actual dollar figure, but we go
after the more flagrant ones.

Mr. SHAys. If it is health care and they are not providing the
service to someone and they put a patient at risk, that is one level.

Mr. WiLLIAMS. That is right.

Mr. SHAYS. If they are miscoding and at the end of the year you
add up $8,000, I realize there are a lot of dollars in the country
but—I mean a lot of doctors in the country, but $8,000 adds up,
it would seem to me you would want to be going after the big fish
and helping those who have misbilled to say, “you have got to
change your ways,” without prosecuting. Can I make the assump-
tion that that is pretty much the way you proceed?

Mr. WiLLiAMS. That is entirely the way we proceed, sir.

Mr. SHAYS. Mr. Tilghman, I am going to go on—just give me an-
other 5 minutes and then I will start the next round.

Mr. TILGHMAN. First, let me say it is a great question and I was
jotting some notes down to give you as good an answer as I can,
and I have got it in three parts.

The first one, I would have to say that I want to re-emphasize
what was said——

Mr. SHAYs. Talk more into the mic, please.

Mr. TILGHMAN. Oh, and I will talk slow.

Mr. SHAYS. No, you will not, I have given up on that. [Laughter.]

Mr. TILGHMAN. 1 know. It is hard. I will try.

Mr. SHAYS. I know you have tried, but I have given up. I am not
going to keep reminding you.

Mr. TILGHMAN. First off, we do not investigate fraud, but we do
refer potential fraud cases to the two people on my right. And it
is very clear from these guys that they do not want to see us refer-
ring fraud cases to them that involve coding errors or lack of docu-
mentation that we would identify on what we talked about on the
morning panel today. And they would be grumpy at me if I referred
a bunch of those type cases to them.

Mr. SHAYS. Let me just be clear though, HCFA would refer to the
inspector general. Does the inspector general refer to the local pros-
ecutor? Is that the stage it goes through?

Mr. Kopr. We develop the investigation and then when we have
the evidence, we go to the U.S. attorney’s office and say if we can
prove A, B and C, what would you do.

Mr. SHAYS. Right.

Mr. TILGHMAN. But to re-emphasize the point, we do not even
refer those type of cases to these guys because they would laugh
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at us, get grumpy at us or whatever, they have enough work to do
as it is.

That ties me to the concern, I do not know why there is this par-
anoia out there among the physician community, among the hos-
pital community, among the home health community, except I
know there is an army of consultants out there trying:

Mr. SHAYS. OK, let me just say, you say you do not know why
there is paranoia.

Mr. TILGHMAN. Right.

Mr. SHAYS. But there is.

Mr. TILGHMAN. There is, there is absolutely.

Mr. SHAYS. So we are going to find out collectively. The sub-
committee, you as well, and we are going to respond to it. It is just
not in the country’s best interest to have such paranoia.

Mr. TILGHMAN. Correct. [Applause.]

The second point has to do with simplifying coding, which was
a question you raised earlier.

Mr. SHAYS. Right.

Mr. TILGHMAN. I heard a great term that came up in the meeting
on Tuesday in Anchorage, AK, that we are trying to create billing
records rather than medical records. And I thought that capsulized
it very, very well. We at HCFA do not want to do that, believe me,
we do not want to require additional documentation above and be-
yond what should be required for good quality medical practice.
However, there are 7,500 codes out there. These are codes that
were developed by physicians saying here is how we would like to
be reimbursed. And we are talking about the CPT codes. We at
HCFA want to use those codes, we encourage all other third party
payers to use them, which simplifies the overall billing process.

Mr. SHAYS. Let me just interrupt you there. It is also by regions,
the codes change by region. So you allow each region to establish
their coding system, correct?

Mr. TiLGHMAN. No, no, we use a national code, which is owned
by the AMA, which is the CPT code.

The only way we have regional codes is if there is some very
ux;lique situation in a particular State maybe is not practiced else-
where,

Mr. SHAYS. So we do not have the problem we had a few years
ago where a doctor in some area actually is in two different dis-
tricts—patients are in two different districts and he or she, the doc-
tor, has to code the same procedure with a different number—that
is not the case?

Mr. TiILGHMAN. No, that should not be the case. If that is a case,
someone should call it to my attention and we will try and fix it,
especially for the Medicare Program. Now there may be some small
third party payers that do have some variations, but most of them
follow the CPT codes that Medicare kind of sets the flagship for.
However, at the same time, to tie to the discussion we had this
morning which I thought was a great discussion. If there are five
Ievels of codes for an office visit, then as a third party payer, I have
to be accountable to figure out why are we paying level three in-
stead of level two or level four instead of level three, at least on
the sample claims where we ask for documentation.
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The third area on simplifying the law and the regulations of the
overall Medicare Program, absolutely we would love to do that. It
is a very complicated program, it is a huge program. We basically
are the primary regulatory authority for the health care industry
in this country which is a $1-trillion-a-year industry and represents
about one-seventh of the gross domestic product, so it is a big, big
job. But when you simplify it, what you need to look at is what
happens to the 39 million Medicare beneficiaries. And a lot of the
things that we have that are very complicated in our law and in
our regulations and in our policy, is to make things easier for the
beneficiaries, the elderly, the disabled, and the sick. And so what
that means is the physicians submit the bills on behalf of the bene-
ficiaries. Twenty years ago, the patients in the Medicare Program
had to submit the doctor bills themselves. We also have protection
for the beneficiaries in terms of balanced billing, in terms of doc-
tors accepting assignment and on down this list. So when you sim-
plify it, think in terms of simplifying it first for the Medicare bene-
ficiaries out there and if that makes things more complicated for
HCFA, for OIG, for the DOJ, and the providers

Mr. SHAYS. I am not sure that they are mutually exclusive, I am
really not. My time has run out, but I am going to pursue this.

Mr. Watson.

Mr. WATSON. You asked what we heard today and how it relates.
We are taught at Blue Cross and Blue Shield of Kansas that per-
ceptions are true to those people that have those perceptions. I
heard this morning from this first——

Mr. SHAYS. Well, let me say something to you, it is more than
just perceptions, because I have spoken to doctors who have had
to go to Blue Cross and Blue Shield in my State, and justify their
billing. In other words, they were told that basically they were
being investigated for potential fraud. That just blew their mind.
I mean it was like they were on two different levels. One doctor ac-
tually went to Blue Cross and Blue Shield to go over all his billings
and was left in—came back afterwards, came back in the parking
lot and just started to break down into tears, literally thinking of
what the implications of this meant, just the fact that anyone
would accuse him. So it is not perception, it is reality to that doc-
tor.

Mr. WaTsoN. What I was trying to get at, sir, is that the words
that we say as a contractor, whether we say we believe there is a
fraudulent allegation, we believe that there is a medical review
need or how you should be taking the information that the Health
Care Financing Administration passes to us that we are expected
to pass on down to the provider community, that we as a contractor
must realize that our words now have a far greater impact upon
this community, that we cannot just idly say well we think you are
in fraud. If we say that, there is a perception now that this is a
real trouble for these people. So we must be careful in the way we
choose to go about this.

We also must increase—as we are increasing asking the physi-
cians, or their perception that they are asked to be held to a higher
and higher standard degree of compliance than what they have in
the past, that we as a contractor must work harder and harder and
harder to give them the information and the tools so that they
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know that they are in fact meeting all the requirements, that they
are in fact not really subjects to random threats of fraud or we are
really going to publish your name in the paper just because we
think there is something going wrong, that we truly focus on get-
ting the bad guys, the $40 million people, those cases that you have
heard, and help the provider community understand what it is that
we are looking for and what we can do to help them understand
and lower their—I do not know if lower is the word, but help them
feel more comfortable with the system. And we have that respon-
sibility now as a contractor.

Mr. SHAYS. I hear you. And one of the things that I am hearing
that I have got to realize—and just a short yes or no on this—what
I am hearing you say is since we have made it a Federal offense
to defraud the system, it would almost be improper for you not to
be upfront with them, if you suspect them of fraud and to say well
we just want to come and have a nice little chat. And then they
realize that the implications are quite serious.

So what I am hearing you say is while I might be uncomfortable
with that, there is also a level of saying if you think there is fraud,
you have got to be upfront and tell them.

Mr. WATSON. Right.

Mr. SHAYS. Dr. Dickey, and then I am going to go to——

Dr. Dickey. If I heard your question, you asked me to respond
to what these gentlemen have just said.

Mr. SHAYS. Yes.

Dr. DicKEY. And I will try to do it quickly. Mr. Williams said
there is a misconception by the medical community of what we are
looking at and yet, Congressman Snowbarger said Congress needs
$23 billion. If they told you that is what it was, that is what you
budgeted and I think what doctors are hearing is if you cannot find
it easily in the big players, you will come after us in the small play-
ers, and we have real concerns. {Applause.]

I have concerns for you, Congressman Snowbarger, because I also
just heard that it takes 18 to 36 months per case and if you are
looking for $23 billion, you ain’t going to get it for about 3 years.
We have all got some serious problems now. There are only a few
thousand investigations per month, but every one of us functions
as though it were a small town. And so when it is us or our prac-
tice—if you have got some allegations, if you have got some infor-
mation, then not only does the individual physician want to re-
spond to that, but frankly, the organizations of medicine want to
help you respond to that. We do not want criminals among our
ranks either, but if you do not have the data—and I have been lis-
tening as carefully as you have today—if you have not got the data
that doctors are defrauding the system, please quit telling the
media aid our patients that we are liars and cheats. [Applause.]

Mr. SHAYS. Let me say something. I just have to say to you—I
am just going to respond to that. We are all in the real world, the
system is getting ripped off, we all know it, we have enough proof
of it, we are just trying to get the bad people.

In this business, I do not like the fact that everybody thinks poli-
ticians are crooks and I could stand up and applaud every time I
hear the media say that. Do you want to stand up and applaud
now? [Applause.]
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So I just need to say to you that it is a reality that there are
crooked doctors, there are crooked hospitals, there are a lot of peo-
ple who are ripping off the system. We just do not want the honest
ones—and we who are honest or feel we are honest just have to ac-
cept the fact that that criticism is out there and just not feel it ap-
plies to us if we think we are honest.

Dr. DickEY. Let me get to the part that if there are tomatoes out
there, we will probably get those instead of the applause. We do
have some things on our half that we need to do. There are sub-
stantial educational things that need to happen. If there really is
a physician out there that is billing a comprehensive visit with two
lines of documentation in his or her chart, I do not think any of
his or her colleagues would agree that that would adequately com-
municate the degree of complication of what we now call a level 5
kind of visit. We corrected hospital documentation 20 years ago, it
was painful, there were a lot of unhappy doctors when it happened,
but hospital charts today are a totally different animal than when
I started practicing 20 years ago. Simplification may be an easy an-
swer while we are looking at fear that we may get accusations, but
it is not—medicine is not getting simpler, it is getting more com-
plicated. And so what we would like is to put together a set of cod-
ing that appropriately, when asked, communicates to the payor and
to the investigators for the payor what it is that we did, but not
make it such a complicated set of coding that we become coders
and documenters rather than physicians. And we believe that we
can get there partly if we can get to a system—if in the next few
months, we can develop a system where when there are problems,
the first interaction is educational that says here is why what you
are using for documentation is not acceptable. And that is what I
was getting at earlier, Congressman Barrett, when I said our past
experience has been, first we seem to have to shed blood, then we
go back and say oh, there is a way we can work together to make
this work for the benefit of my patients, their beneficiaries and
your constituents. I would like us to start at that level rather than
having to shed the blood first.

Mr. SHAYS. I think those are sensible recommendations. Mr.
Snowbarger—what we are going to do, at the max, is five and five
and then we are going to go right to the group and we will see how
much time we have and divide it accordingly. We are going to get
out of here at 3:40.

Mr. SNOWBARGER. OK, Mr. Watson, if I could direct my first
question to you and I need a short answer because [ will run out
of time. Could you real quickly go through the process on how you
handle a claim. The physician submits it, now what happens with-
in Blue Cross and Blue Shield?

Mr. WATSON. Yes, I will be glad to. The physician or the provider
submits a claim. Generally we receive these claims in an electronic
file format. The file itself is edited for what is considered a consist-
ency error, make sure if it is supposed to be in alphanumeric, it
is in alphanumeric; if it is numeric, it is numeric; if it is alpha, it
is alpha.

Once the claim comes in, it then goes against another series of
audits—excuse me, of edits, edits such as is this the correct HIC
number for this patient, are the services that are rendered appro-
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priate so we are not doing prostate surgery on females and such
as that. It then goes to other edits such as the secondary payer
edits, it will also hit the medical review type edits to decide if it
is meeting all those criteria.

Once it is established that the claim itself is a valid claim and
has met all these edits, it is priced. It is sent to the common work-
ing file host site which verifies the eligibility and the deductible
and copay status.

From there, it comes back to the carrier or the intermediary for
payment. Usually this process takes about 10 days and we make
our payments within the 14th to 20th day after receiving the claim.

Mr. SNOWBARGER. What happens when you find a claim that is
not valid, after going through your screening processes?

Mr. WATsON. If we find a claim, if it is a prepay claim, a prepay
edit on a medical review, generally these claims will suspend out
to a staff, a person that has been trained to work them. Sometimes
this person is able to look at this claim and decide in fact that the
claim should be paid, that parameters have been set up by the
medical review—by the medical directors, saying that this is OK,
within this range and with these codes, it is OK to pay these
claims. Most times we request the medical record to be sent to us
S0 th(aitt we can examine what is on that claim against the medical
record.

After we have decided that the medical record does support per-
haps what is on there, the claim then goes through the rest of the
process to pay. If we feel that there is a need to reduce the pay-
ments for certain reasons, that some of the services were not medi-
cally necessary, then that action is taken and that part of the claim
is processed and paid and the other part is denied. If we feel that
a total denial is necessary, we do that.

Other times, we will expand our review and bring in outside con-
sultants, whether they are doctors or other specialists, to make
sure that the decision we are making on denying or approving this
claim is correct.

Mr. SNOWBARGER. Do you ever take an intermediate step of hav-
ing your claims processor call the office to find out if there was
some inadvertent error?

Mr. WATSON. We do that, yes, particularly in the instance where
a beneficiary will call in and say I did not see this doctor, I did not
get this service, I do not believe this is what I got. Many times, we
call the provider’s office and say we have an inquiry about this
claim, what can you tell us, or can you supply us the records.

Mr. SNOWBARGER. Thank you. This is a question for all of you.
As I understand it, the AMA has information, education, directed
toward Medicare claims.

Dr. DickEY. Right.

Mr. SNOWBARGER. Mr. Watson, I assume that as the inter-
mediary and the one that really has direct contact with the health
care providers, that you are providing some kind of educational op-
portunities from time to time.

Mr. WATSON. Yes.

Mr. SNOWBARGER. From the Health Care Financing Administra-
tion, I presume that you go beyond just printing regulations and
expect everybody to understand it, I presume you have means by
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which you, talking to various groups or whatever, try to educate
them on proper billing practices, which gets me to Mr. Williams.
And I understand that you are doing a wonderful job out there edu-
cating, but when the teacher standing in front of you is from the
U.S. attorney’s office, I think it may set a tone that lends to the
perception that this is an adversarial relationship. We had the ear-
lier panel, and we asked do you feel like this is an adversarial rela-
tionship, and to a person, they said yes.

So for each of you, I would like for you to respond to the same
question, do you consider this an adversarial process.

Mr. WiLLIAMS. Mr. Snowbarger, maybe I misunderstood. I tried
to listen to the panel, but I was on one of the first two rows so
there was an echo there. I did not think the panel was referring
to the U.S. attorney’s office, maybe they were, on an adversarial re-
lationship.

Mr. SNOWBARGER. I do not think they differentiated. I will be
surprised if you say it is not an adversarial process, I think that
is what being the U.S. attorney is all about actually.

Mr. WiLLIAMS. Well, the U.S. attorney’s office, we look at cases
involving civil and criminal fraud. Our investigations, our prosecu-
tions are all fact driven and wherever the facts take us—you know,
I was taught a long time ago, get the facts and that is what we

do.

The talks that we give, and I have given a couple of them myself,
have been more in the way of education, you know, asking ques-
tions, asking the audience to ask questions. We have had a lot of
followup questions and maybe it is just the nature of the system
that is adversarial, but we try to be informative, tell them what
our office does and why and the system that we employ in looking
into these things.

Mr. Korr. 1 have talked to hospital groups about the new compli-
ance plan, I have talked to the hospice groups about things there
and I have been about eight different places trying to explain what
the OIG does. I have yet to be asked to dinner by anybody that was
in the audience, so yes, it is adversarial. [Laughter.]

Mr. TiLGHMAN. Let me go back to a conference we had in Wash-
ington, DC, 3 weeks ago. We invited 300 of the top people in the
country that are involved in fraud and abuse activities from the
OIG, FBI, the provider community. We had—Secretary Shalala
was there, Senator Graham, Senator Harkin and Congressman
Barton, and we spent 2 days trying to figure out what we need to
be doing to do better on combating fraud and abuse, not just in
Medicare but in health care in general. We had Dr. Malcolm Spar-
row there from Harvard, who wrote the book, “A License to Steal”
which is kind of the bible now that a lot of people are following.
And one of the key issues that came up out of that as we discussed
kind of the results of what came out of the meeting, was there is
this adversarial relationship between us at this table and the pro-
vider community, and it hurts us in combating fraud and abuse
and we thought one of the action items we need to address and ad-
dress quickly is how do we come to partnership to work with the
hospital association, the medical society and the other people that
ought to be our partners in combating fraud and abuse instead of
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our adversaries. Some things we are trying to figure out how to do,
but you are absolutely right that there is not that partnership now.

Mr. SNOWBARGER. My time is expired, so if we could get a real
quick response, to keep us on track.

Mr. WATSON. It appears that the climate has started to get into
a more adversarial climate than what I have experienced in the
past, but I have been in the side of it that has always been kind
of the side that is looking over the shoulder of the practitioners,
but it has become a little more that way. And I think education
and campaigns to help educate what is and is not appropriate is
where we need to be headed.

Dr. Dickey. I think the individual physicians no doubt consider
this adversarial. I think that the organizations the physicians work
with frequently partner with many of these people here. You have
heard about the AMA/HCFA partnership. Most of us sit with our
intermediaries at our State medical association meetings, but any
time that there is a substantial change and a change that somehow
seems to come in with a fury and then quiets down, that adversar-
ial relationship at the individual level carries over to the organiza-
tional level as well.

Mr. SHAYS. OK, Mr. Barrett.

Mr. BARRETT. Thank you, Mr. Chairman.

A couple of weeks ago, I had a couple of constituents talking
about my being a politician and they said how does it feel to have
everybody think you are a scum. I thought, geez, I did not know
everybody thought I was a scum, [Laughter.]

But when people ask me about politicians, I tell them it is the
90 percent who screw up that make all of us look bad. [Laughter.]

And that is not the case for physicians. For physicians, it is the
1 percent or the 2 percent or whatever. But Dr. Dickey, I have to
admit I was offended with your statement. You know that we are
not the ones feeding these stories to the media about physicians
screwing up. We are not the ones going to “60 Minutes” with that
kind of stuff. It is some physician who is screwing up that is doing
that. And it is only going to take 1 percent or 2 percent of the phy-
sicians to give many physicians a bad name.

I came down here because I am interested in a constructive dia-
log on how to address this issue, not to play to the crowd. And I
do not think that we advance our cause if we simply say big bad
government, stop beating up on these little guys, because I want
Mr. Williams to go after the people who have committed fraud. And
I understand and I agree with Mr. Shays, I would not want to get
that letter, I would be terrified to get that letter from his office and
I hope that he uses them judiciously. But there is a problem here
and I have to tell you a story.

A couple of years ago, I got a letter from a physician and he was
complaining about Medicare payments, saying that the Medicare
payments were too low, Congress should increase the Medicare
payments to physicians. I thought fine, that is not an atypical let-
ter. Two weeks ago, I got a letter, and I recognized the guy’s name,
it was from the same guy. And he was complaining because his
taxes were too high—same guy—2 weeks later. And I thought,
where does this guy think Medicare money comes from? What is
going on here.
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In Congress, we are cutting spending for foreign aid, we are cut-
ting spending for welfare, defense spending is not going as high as
people would like. Anybody who pays attention to these issues
knows that the fastest growing part of our Federal spending is ba-
sically health care. And just as Willie Sutton robs banks because
that is where the money is, that is what we are seeing. We are see-
ing people who are going after the health care system to get money.

I do not want to see the U.S. attorney, HCFA, the OIG going
after physicians that are doing a good job, but I do think that we
have a responsibility here to try to do what we can to make sure
this system is fair. And just as politicians are unpopular, physi-
cians can be unpopular here. And in here, there is a lot of anger,
but I have never been to Kansas City, KS, before and as I was
walking in, I noticed there was a Blockbuster Video across the
street. I would bet I can walk in that Blockbuster Video across the
street and say do you think physicians are underpaid, they would
say no. So if I wanted to play to the crowd, I could go and do that.

But I want us to have a constructive dialog. And the AMA has
played a much bigger role than Tom Barrett or Vince Snowbarger
or Chris Shays in putting together this formula or whatever it is,
these 7,500 codes. And I have gotten mixed messages today as to
whether the AMA even wants it. I do not know after today’s testi-
mony whether you think we should simplify or you do not think we
should simplify. And I think we could go a lot further in having a
constructive dialog if I even knew which way you wanted to go.

Dr. DickEY. I apologize for saying you quit calling me because
that was kind of a global you, and unfortunately it is not the let-
ters from the intermediary that says you lied and cheated. Those
are letters that—those are messages that go out on the bottom of
all kinds of communications to payments—to patients, I am sorry,
that suggest that it is widespread, that you had better check every-
thing your doctor does. And the doctor in the last panel that sug-
gested that we need to help you, because you developed the Medi-
care Program, create ways that we partner with our patients will
go a long way toward helping the fiscal issues as well as the rela-
tionship issues.

AMA does want to be a part of the coding system, as I said in
my opening remarks. We believe that physicians need to be a part
of and know ahead of time what the rules are. And in fact, when
we went to the E&M codes—and we are not talking about 7,500
codes here, Congressman, we are talking generally about 15 or 20
codes, the office visit codes are most of what you are hearing about
right now, and those are 10 or 15 different codes that are there.

When those codes went out originally with vignettes, it was this
relationship that caused part of the problem because doctors said
I am concerned that the vignette description you have given me
will not be read the same way by the intermediary and they are
going to tell me that I did not provide the level of service. We came
back after hearing that, we being this advisory panel of physicians
and HCFA, and wrote documentation guidelines and those an-
swered some of the problems and doctors said again they do not an-
swer all the problems and we went back and wrote the ones that
were supposed to take effect in January of this year, the 1991
guidelines.
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They are extraordinarily detailed guidelines, the physicians who
sat on that panel believed they had represented what was needed,
because intermediaries had said we will never pay more than a
level three to family doctors, you do not see complicated patients.
That is simply not true, but it was a judgment that was made.

So in an attempt to answer concerns like that, these very, very
detailed documentation guidelines came out. They were signed off
on by the AMA and the specialty societies—we thought we had
done a good thing. But when they got out in the hands of the physi-
cians, physicians said my gosh, I just cannot make this work in my
office. And so we want to be a part of a new correction of these
guidelines that meet our coding and documentation—our patient
care problems first, but then will allow us to answer questions if
one of the intermediaries calls and asks us about the documenta-
tion.

But we also want to make it very clear that it is important that
the assumption is that we have got a learning curve. We are chang-
ing the rules on you. And so if you do not get it right, let us as-
sume that we need to come out and educate and then re-measure
rather than assuming that I was going out—and everything these
gentlemen have said substantiates that. The individual physician
is not where the biggest piece of fraud and abuse is, but unfortu-
nately, if you get hauled into jail and fingerprinted before some-
body asks the questions, it does not feel very good. And physicians
are concerned and worried because perhaps it is partly our fault.
Although we told people heads up these are coming January 1, no-
body paid a lot of attention until it was almost time and then they
went whoa, this is bad news.

We have committed to hearing physicians all over this country
and we are going to hear the ones who want to split them apart
even more and the ones who want to lump them together and sim-
plify them, and try to come up with guidelines that work better for
doctors. But they also have to work for HCFA because HCFA is
going to use them for billing.

What we need is some commitment and understanding I think
when our physicians, your constituents, come to you is that we
need some time to roll these back out, we need to be able to edu-
cate them, that had not happened before they came out in January;
we need some assurance that if we do this 1 percent of review, that
it is not going to be the assumption that we are defrauding the
Government, but the assumption will be that we can learn and
educate.

I have now talked to half a dozen State medical associations who
have said Mr. Watson, if you have a problem with an individual
doc, refer him to us, we would be happy to help educate him or her.
We would like to be in the loop, Mr. Barrett, we want to make this
work for you and for us, but most importantly for our Medicare pa-
tients.

Mr. SHAYS. Thank you very much.

Let me say to all of you, all of you have represented, I think,
yourselves well in this panel and I do think that part of the frus-
tration is that we just have a lot more work to sort this out. I do
not think it is realistic that we are going to resolve all these dif-
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ferences and see the nuances in one hearing. We made that at-
tempt, but I do not think it is all that realistic.

All of our panelists agreed just to stay seated and to hear the
comments, so they are going to listen like we are. I believe we have
17 people who are going to speak. We are going to give each 2 min-
utes. 1 am going to be tough on this because I have some of my
staff that are getting airplanes at 5 o’clock and they have to tear
things down and get set.

So we are going to have groups of four and the first group, if you
will just stand in line, we are going to do some good listening and
we welcome you to make your comments and then you are going
to bring your card over to Jesse Bushman, who is our clerk, and
I want to take the time to thank Jesse for his work today and also
the subcommittee staff, Marcia Sayer and Cherri Branson and also
representative Snowbarger’s staff, John Kerr and Lisa Browning. I
thank all of you on the staff who have helped make this possible.

You have got 2 minutes.

STATEMENT OF WAYNE LETIZIA, M.D.

Dr. LETIZIA. Chairman Shays and Vice Chairman Snowbarger,
Mr. Barrett, thank you for the opportunity to address the hearing
today. [ am a physician in private practice in Independence, MO.

I would like to flesh out some of the reasons for the perceptions
that we have experienced today.

In October HCFA required us to have a number on our claim
forms that was under the aegis of the CLIA. There was a grace pe-
riod to December 31 and as of the first of January, the number ab-
solutely had to be on the claim form. I started putting this number
on my forms the beginning of December. Beginning December 29
of this year, my claims for lab work were denied by the fiscal inter-
mediary because I did not have the CLIA number on my claim
form. It turns out that the fiscal intermediary’s computer strips
this number from the claim forms and did for about 3 weeks.

I still have not received all of my claimed reimbursement for lab
work done. My patients were told that I am not qualified to do
these tests and to make matters worse, I received a letter that I
have a large number of claim denials that were reversed on appeal
and maybe I should use more care in filling out my claim forms.

I think this is one of the reasons why there is this distrust be-
tween providers and the other side of the table, sir.

The second comment I would like to make is that I am one of
those defrauders of Medicare, I guess, I signed one of those letters.
A number of years ago, I had some charts reviewed because of an
outlier situation. The long and short of it is that when the situation
was resolved, I was given three choices. Choice No. 1, you all are
totally right, here is the money, I promise never to do it again. Sit-
uation No. 2, you are right, but I have a little more documentation
for you, tell me how much money I owe you and I promise never
to do it again. No. 3, I disagree with your findings, come and audit
all of my charts. I understand that an IRS audit is a piece of cake
compared to a Medicare audit.

I see my time is up, I have several other comments, but I will
reserve those. Thank you, Mr. Chairman.
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Mr. SHAYS. Let me ask. There were four people in this group? I
just want to be sure, there are two others in group 1? OK, thank
you, sir, I really appreciate your comments.

STATEMENT OF RICHARD WARNER, M.D.

Dr. WARNER. I am Dr. Richard Warner, I am a psychiatrist here
in Overland Park, KS, and I am president of the Johnson County
Medical Society. On behalf of the society, I want to thank the com-
mittee for coming out from Washington to hear our views on this.

I think the panel has done a wonderful job today of describing
all the complexities in a general sense. I would like to tell just one
simple story to kind of give an impression of how this may affect
patient care.

Sometime not long ago, I got a call from a patient of mine, an
80 year old lady, who said, Dr. Warner, I know I am not scheduled
to come in and see you for another couple of weeks, but I really
need to come in much sooner if I can. I saw her shortly, she came
into my office and sat down and kind of slumped and said I just
feel like it is over for me, I know that my doctor thinks I have Alz-
heimer’s disease, he has not told me that but I just know it is over.
I said, Betty—that is not her name, but I have asked her permis-
sion to tell this story and I will just disguise the name—I said,
Betty, how do you know that. And she said well, he has been my
doctor for 20 years and through all that time, he has always been
one to listen to me and talk with me about the things going on in
my life and has always been very interested in me. But when I saw
him the other day, it was totally different, he spent all of his time
writing in the file and he spent—he asked me a lot of little ques-
tions and just kept writing and we never really did talk about what
I was wanting to talk about, the pain in my leg. And so I figured
he must just figure that I am over the hill, that my thinking is not
what it ought to be and I am just not worth talking to.

Well, I told her, Betty, I do not think that is the situation at all,
I do not think what happened in the office has anything to do with
what your doctor thought about your mental abilities. And I said
to her directly, I think it has to do with a change that is occurring
in Medicare. Your doctor has to write down in progress notes a lot
of very complicated details in order to justify the claim that he is
going to send to Medicare. And if he does that wrong and if it adds
up and there are a bunch of claims like that, he even faces $10,000
fines for that.

Well, she was relieved, I think, to know that it was not her mind
that was a problem, but saddened by what was happening to the
care.

Mr. SHAYs. Thank you, sir. Yes, sir.

[The prepared statement of Dr. Warner follows:]



174

RICHARD B. WARNER, M.D.
10550 Qulvira Road
Suite 330
Overland Park, Kansas 66215

(913) 942-8421

April 12, 1998

The Honorable Christopher Shays

c/o Lawrence J. Halloran

Staff Director and Counsel

Subcommittee on Human Resources

Committee on Government Reform and Oversight
B-372 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Shays:

On behalf of the members of the Johnson County Medical Society, I would like again to
thank you, Congressman Snowbarger, and Congressman Barrett for holding the field
hearing of the Subcommittee on Human Resources in Kansas City this past Thursday. 1
know from the various comments of my colleagues after the hearing that we all felt it was
a productive exercise in democracy, and we look forward to the further attention that you
and the Subcommittee will be giving to the difficult issues that have been opened.

1 would like to take this occasion to add to the record some further thoughts that are
stimulated by some of the questions and observations that the three of you raised in the
hearing.

Congressman Snowbarger mentioned that when Medicare was started in 1965, it was
budgeted for $3 billion and projected to cost $9 billion annually by this time. Instead this
year’s budget calls for $211 billion. Perhaps the most important question is “What did
people not know in 1965, and have we learned anything in the interim?” 1 am sure that
the rapid advance in the technology of medicine may not have been foreseen, and the
changing demographics of aging may not have been projected accurately, but I do not
believe that those factors fully account for the 2300 % error in projection that occurred.

[ believe that the more basic problem is inherent in the structure that insulates patients
from all but the least costs of their health care and deprives them of any personal
incentive to shop wisely, demand accountability, and prevent whatever fraud or abuse
there may be. For over three decades most people have had their health benefits provided
by employers by way of defined benefit plans, and they have been able to remain ignorant
of true medical costs. When they are enrolled in Medicare, they find a program with
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very low deductibles and small copayments, most of which are covered by a Medigap
insurance policy. Twenty years ago my father complained to me that, when he asked a
doctor what a procedure would cost, he would be told, “Don’t worry, Medicare will cover
it.” I am afraid that has been the norm throughout the history of the program, but the
motive for the question has changed. My father’s concern was for what it was costing all
of us; I rarely hear the question asked in that spirit now.

If patients would pay some percentage of each charge incurred, they would be
discriminating about the need and value of each item. It is hard to imagine a medical
equipment supplier bilking the system of $80 million for “female urinary collection
devices” if individual people had reason to look to see that they were being charged $9
per item, as Mr. Williams testified. More importantly, they would be in a position to
demand quality and efficiency from their physicians. There are a number of proposals to
encourage patients to assume first party responsibility for medical decisions, and these
will no doubt get a good hearing by the new Medicare Commission. I am attaching a
copy of the AMA’s proposal, Rethinking Medicare, which has much to commend it.

The fact that patients are not in the position of primary responsibility has led to inevitable
inflation, far beyond the inflation rate of the economy as a whole. If patients do not play
their natural role in transactions, then it is left to accomplish cost containment by
construction of a bureaucracy. Because that more complicated approach is never fully
effective, it grows more complicated as the years pass, and we accumulate 45,000 pages
of regulations. In that light the Evaluation and Management Guidelines make their
newest appearance. and the complexity with which they burden medical record keeping
becomes an outright intrusion on the practice of medicine.

You nightly noted the atmosphere of anger and fear among doctors. Doctors are angry
because they are having to take much valuable time to write in the medical records details
that are not pertinent to the patients’ problems. Even their interviews of patients are
being affected in such a way as to interfere with the clinical process of gathering
information, explaining diagnoses, tests, and treatments, and helping the patients to cope
with their problems. To think that lack of enough attention to irrelevancies may result in
ruinous penalties is intolerable.

The gentlemen testifying to the enforcement measures seemed surprised that doctors
would fear their activities. After all, their real interest was in the “big boys”, the
purveyors of multimillion dollar frauds. It is not their intent to make life difficult for
doctors who are simply making inadvertent errors. Part of the problem is that doctors are
having to rely too much on expressions of the auditors’ and prosecutors’ intentions. The
wording of the laws and regulations do not contain much in the way of checks on
prosecutorial zeal, and there are plenty of known instances of heavy-handedness on the
part of federal agents not only from HCFA, but also the IRS, OSHA, and others. Doctors
know that even to become the object of an audit is likely to be an extremely expensive
affair. The President is even talking of wanting to remove the protection of bankruptcy in
instances of Medicare fraud and abuse. How are physicians not to fear total ruin?
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Interestingly, none of the dramatic examples of fraud cited by Mr. Williams or by other
HCFA personnel in the press have anything to do with the minutiae of the E&M
Guidelines.

Congressman Barrett asked about the lack of response to Medical Savings Accounts. [
would suggest there are several reasons these have not yet caught on with the public.
Because their allowed number is relatively small and restricted to only the smallest
companies, it has not been worth the while of insurance companies or possible trust
administrators to develop competitive plans and market them vigorously. 1 believe the
public remains fairly uninformed about the idea. Also, having to fund the savings
account with a lump sum of around $3000 would be difficult for anyone with tight cash
flow. I hope Congress will look at opening up the approach to all companies, and
perhaps allow self employed people to initially fund the account by transfers from
KEOGH or IRA accounts.

To think about all of this legislatively, I realize that some of the things | am suggesting
in terms of structural change are perhaps not strictly oversight matters. And I agree with
Congressman Barrett, that we do not want Congress writing the rules for medical record
documentation. Yet I believe the Subcommittee can play an important role in guiding
HCFA 1o delay the implementation of the documentation guidelines pending not only
their simplification and improvement, but also the outcome of the structural changes that
will be recommended by the Medicare Commission.

I appreciate your statement of intention to hold further hearings in other locales, and [
hope that your subcommittee will be the ears of Congress as Medicare restructuring is
debated in the next year. I know that the doctors of the Kansas City area were grateful to
be heard, and I hope you benefited from spending the day with those of us out here in the
trenches. If I can be of any help to you in your work on these issues, please let me know.

Sincerely,

Richard B. Warner, M.D.
President
Johnson County Medical Society

cc: The Hon. Thomas Barrett
The Hon. Vince Snowbarger
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Rethinking Medicare:

A Proposal from the American Medical Association
Solutions for Medicare's Short-term and Long-term Problems

¢ Executive symmary

® latroduction

* Background: Medicare's structure_and problems
® Prepanng for future generations

* Modermang traditional Medicare

® Conclusion

Executive Summary

In its first session, the 105th Congress took ma_yor steps toward reforming Medicare. It added the
Medicare+Choice program to expand b ies' choices among private health plans significantly
beyond the limited choices available in Medicare's risk-contracting program. It provided for the *
appointment of a National Bipartisan Commission on the Future of Medicare to rethink the financial and
benefit structure of the program and make recommendations to restore its financial solvency.

The AMA has long argued for expanding the choices given beneficiaries beyond the traditional
fee-for-service program and applauds the Congress and the president for Medicare+Choice. However, the
experts project that the traditional program will remain the choice of the majority of beneficiaries for the
foreseeable future so that it will continue to be the major force driving the program's cost at unsustainable
rates. Consequently, rethinking Medicare must also focus on improving the efficiency of the traditional
program to reduce its cost growth.

This document presents the AMA's proposal for restructuring Medicare to assure its ﬁnancm.l solvency
for the baby boom and subsequent generations of Americans.

There is a better way to finance health care for aged Americans than increasing taxes to fund Medicare
expenditures for future generations of retirees. With continued medical cost increases and increased
demand on the program from the retiring baby boom generation, expenditures will rise dramatically and
require significant, politically unpopular tax increases if pay-as-you-go financing is retained. Switching
from the current tax-based pay-as-you-go system to a system of private savings invested in the private
economy will drain less from American pay checks and pocket books, increase disposable income, and
provide a secure source of funding for the retirement health care needs of firture generations,

Meanwhile, the traditional Medicare program must be made more efficient and cost-effective.
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The AMA recommends two structural reforms to the traditional program that will assure that Medicare
costs no more than y to fulfil! its promise the current and future generations.

First, the long-recognized meﬂiclency due to private supplemental "medigap" insurance should be
corrected. Through medigap ficiaries convert Medicare into first-dollar coverage and defeat the
intended constraints of cost shanng The AMA's proposal to reduce Medicare's exorbitant cost-sharing
requirements to levels that beneficiaries can tolerate without resorting to insurance against them can save

the Medicare program and beneficiaries substantial sums.

Second, the systems of price controls that threaten the quality of services delivered to beneficianies of the
traditional program should be abandoned in favor of meaningfi:l price competition. The ability of the
government to administer prices adequately has met the barrier of the methodological impossibility of
adequately measuring and allocating overhead on a per-service basis. The governinent must allow
physicians the flexibility to set their own prices to reflect cost. Price compctmon. enhanced by proper
incentives for beneficiaries to seek value in the market, would assure beneficiaries and the taxpayers

they do not pay more than necessary to keep Medicare's promise of adequate access to medical care for
our elderly citizens.

Back to top
Introduction

The imperative to reform Medicare to meet the needs of those dependent on it and to keep the promise of
health care for future generations of elderly Americans should be accepted now by all. For several years,
notices of the impending Medicare crisis have been detailed to us by policy analysts, politicians, angd the
media. Medicare's current structure makes it highly unlikely that the promise of health care for the elderly
can be sustained as the baby boom g ion retires. The i ing tax burden on a relatively shrinking
proportion of working Americans that would be required to support the program does not seem
politically feasible.

Many of Medicare's problems are now understood to be inherent in its design. Medicare is—as it should
be-a promise to help provide insurance for the most urgent, complex, and unpredictable services all of us
will need in our lifetime—medical care in the stage of life when our needs and vulnerability are greatest,
with freedom of choice and quality as ballmarks. No matter how the system is changed, keeping this
promise will be expensive and spending will grow at a rate above inflation. Because technological
progress will inexorably offer new ways to extend our longevity and improve our quality of life, our
demand for medical services will increase. Therefore, pegging growth to increases in other sectors is ill
advised. Does anyone really believe that the incidence of illness and the prevalence of discase that can
benefit from medical treatment are related 1o changes in the gross domestic product? Expectation of
savings must be realistic and it must be acknowledged that continued government help for these services
is among the nation's highest priorities. Medicare will stay, and it will continue to grow. The way it is
implemented must change if the program's financial integrity is to be maintained.

The real problem with Medicare is that it contains almost no incentives for providers of services, or for
patients, to be efficient in providing or using medical care. There is no competition among providers in
price, no efficient mechanism for the system to adopt marketplace innovations, no effective cost sharing
among beneficiaries, and, in many respects, very little freedom of choice for beneficiaries. In short,
Medicare is a program without the structural incentives that allow economic forces to foster efficiency
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and restrain expenditure growth. The absence of incentives has caused the program's spending growth to
spualtoumecessanlyhlghrates Those who late Medicare have ded the problem of rapid

14

growth with price controls that endanger its promise of first class medical care for eldcrly Americans.

Because the sources of Medicare's problems are easy to see, a consensus is emerging on some elements
of Medicare transformation and renewal. First, the Administration and Congress succeeded in 1997 in
increasing the range of choice for beneficiaries by creating the Medicare+Choice program. The American
Medical Association (AMA) supported this expansion of choice—as a voluntary option to traditional
Medicare—and believes that it should be funded by a defined government contribution and administered
similar to the successful health plan provided to federal employees. Moving Medicare from an
open-ended entitlement toward a defined contribution is key to gaining budgetary control over outlays.

Second, many am.lysts believe that significant savings for both beneficiaries and government are available
in making Medicare's ded beneficiary cost sharing provisions more effective. The AMA agrees and is
proposing that the traditional Medicare health plan be modernized in a novel way that will decrease
beneficiaries' out of pocket costs and obviate their need for additional heakth insurance beyond Medicare.
Restoring the effectiveness of cost sharing can exert a substantial dampening effect on expenditures.

Third, there is growing recognition that Medicare's pay Y do not encourage efficiency and are
endangering the quality of services provided to beneficiaries. They are also believed to facilitate fraud and
abuse because beneficiaries have no interest in the prices or services that providers bill to the program.
The AMA proposes meaningful price competition that rewards both beneficiaries and providers for
efficient behavior but also guarantees beneficiaries substantial access to care at no out-of-pocket cost.

Fourth, the AMA agrees, along with the vast majority of Americans, with Medicare's promise that the
best of American medicine should be available to baby boomers in their retirement. To guarantee this,
we believe that incentives for personal savings must be built into the system to supplement the progmm
Moving away from the current pay-as-you-go financing is necessary to relieve the potentially onerous
burden on taxpayers of financing Medicare.

Medicare will have to be changed in fundamental ways. The chapters that follow present an economically
sound proposal to do so. We believe the rate of Medicare's expenditure growth can be slowed to within a
few percentage points above inflation. But regardless of how the change in Medicare is accomplished, it
will be our overriding goal to ensure that the change not damage the essential elements of the
patient-physician relationship, i.e., that we bring the good innovations from the private sector but not its
excesses. Above all, change cannot break the bond of trust between patient and doctor that makes
medicine unique and makes it work best.

Back to top

Background

Medicare's structure and problems

Most think of Medicare as a government insurance program covering health care for Americans who are
age 65 and older. However, because Medicare benefits are vhat meager compared with the
employer-sponsored benefits that many beneficiaries enjoyed during their working years, most
beneficiaries are covered by various supplements to Medicare. These supplements are private insurance
policies that they or their former employers purchase, or that are provided by other government programs
such as Medicaid. Seventy-eight percent of Medicare beneficiaries are covered by private Medicare
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supplemental policies (called "medigap™) which essentially convert Medicare into first-dollar coverage by
paying Medicare's cost sharing (i.e., deductibies and co-payments) requirements. Another 12% are
eligible for Medicaid that also covers Medicare's cost sharing requirements.

In all, almost 90% of Medicare beneficiaries have coverage beyond basic Medicare benefits. Therefore,
Medicare must be viewed as more than a public program. It is a combination of insurance coverages, both
public and private. The combination of coverages expands the scope of Medicare's problems far beyond
those that would prevail if Medicare were not supplemented by other coverage. It also magnifics the
practical and political difficulty of dealing with Medicare’s problems

Because the term “trust fund” is officially used to describe the financing of Medicare, many people think
that the payroll taxes they pay are saved and accumulate interest to pay for their medical needs in
retirement. In fact, the Part A program is financed on a pay-as-you-go basis, with taxes paid into the
program being used to pay for the benefits received by current retirees, and the excess used to purchase
federal debt. Part B is financed mostly out of gencral revenues, with the premiums that retirees pay
calculated to cover only about 25% of the outlays. Part B is modeled after private sector health plans, but
whereas premiums in private plans cover 100% of outlays, beneficiaries fund only 25% of the cost of
their services through premiums, leaving taxpayers to fund nearly all of the remaining 75% of the cost of
providing Part B services.

Most retirees have received many more benefits than their contributions to the program could purchase.
The pay-as-you-go financing of Part A of Medicare is ofien likened to a "chain letter". The similarity lies
in the promise of future benefits to those who fund services for current beneficiaries, and the need for a
growing number of new contributors to fund the growing number of beneficiaries. Chain letters must
eventually collapse from an insufficient influx of new participants. The number of workers contributing
payroll taxes to finance the hospital trust fund is declining. In 1965 when Medicare was enacted, there
were 5.5 working-age Americans for every individual over 65. Today, there are only 3.9. In the coming
decades, as the baby boom generation continues to age, the number will fall more rapidly. By the year
2030 there will be only 2.2 working-age Americans for each individual over age 65. By that time,
Medicare will enroll 20% of the population, compared with 12.8% now.

Theoretically, Medicare need not collapse if Congress is willing to use its power to tax to make up for the
falling ratio of Medicare contributors to beneficiaries. Medicare actuaries estimate that the payroll tax
would have to be increased immediately from its current level of 2.9% to 7.4%. This would bring the
combined tax rates of Social Security and Medicare to 19.8%. However, a tax increase would also be
necessary to bring the Social Security trust fund into future actuarial balance. The Social Security trustees
have estimated that the payroll tax would have to be raised from the current 12.4% to 18.8%. Thus, the
payroll tax rate for a tax-based bailout of Social Security and Medicare is 26.2%. Increasing taxes this
much is not politically feasible. Congress has looked for other ways to save Medicare.

Medicare's expenditure growth must be constrained. Figure 1 illustrates the rates at which Medicare
outlays increased in fiscal year 1996 for the various types of services it purchases for beneficiaries. The
high growth rates for many of the services are due to a combination of factors, including increased
beneficiary demand for new services, slow program response to known flaws in payment rules that
encourage high volume growth in some categories of service, insulation of most beneficiaries from cost
considerations, and ineffective approaches to cost control. Over the long term, growth in the number of
beneficiaries as well as increased life expectancy will add new financial burdens to those already

pressuring the program.
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Figure 1
Components of Medicare Growth - 1996
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Medicare's actuaries, without stating how it will be accomplished, assume that the rate of health care cost
inflation will be controlled over the next 25 years. This assumption allows them to project a significantly
lower tax increase to fund the program than would be needed if the historical rate of cost inflation
continued. Unless new incentives for efficiency are built into the system, however, it is clear that the same
historical pressures on cost will continue. R

The methods used by the federal government to control expenditure growth have not worked. Price
controls have been one of the main approaches, they have been used since 1983 in Part A, and since 1975
in various forms in Part B. Despite the government's holding payment rates to providers below private
sector levels and rates of inflation, Medicare expenditures grew from 3.7% of the federal budget in 1970
to 13% in 1995. If the rates of spending in both parts of Medicare are not slowed, Medicare actuaries
have projected that spending will grow rapidly from 2.6% of gross domestic product in 1995 10 7.8% in
2035.

Medicare's problem involves its promises, its financing, and the way it is run. The new Medicare+Choice
program will not relieve the pressure on the Part A trust fund or taxpayers' burden for funding the
majority of Part B expenditures for some time to come. The traditional program will remain the choice of
most beneficiaries for the foreseeable future, and will continue to drive up expenditures at an
unnecessarily high rate if its flaws are not corrected. The program has severe structural problems dating
from its original design. Medicare must be restructured so that it can continue to achieve its objectives in
the 21st century without large tax increases or benefit reductions. The AMA's proposal to transform
Medicare is a comprehensive approach to addressing all of Medicare's problems.

Back to top
Preparing For Future Generations

Most analysts recognize that the future program must be changed in ways that may make it
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unrecognizable from today’s program. B peated future tax inc to support the
pay-as-you-go basis of Medicare fi are ble, there is also wide agreement that a shift is
required from pay-as-you-go finance (in which current taxes are used to fund benefits for current
beneficiaries) to a method of finance that builds a secure fund for the use of those contributing to the fund
over time. Continuing to fund Part A of the program through payroll taxes, and to fund the larger part of

Part B though g 1 , will b increasingly difficult both economically and politically.

Some have proposed that saving Medicare for the future is a simple matter of raising taxes, increasing the
age of eligibility for benefits, relating the amount of the federal subsidy to beneficiary income, and
continuing to lower payment rates to providers. However, the political feasibility of raising taxes in an era
of concem for the burden of entitlernent financing on taxpayers is highly questionable. Increasing the age
of eligibility and reducing the Medicare subsidy to the wealthy won't go far toward reducing projected
spending Continuing to cut provider payment rates, the major budgetary approach of the past, has not
been successful in reducing expenditure growth and further cuts will jeopardize beneficiary access to high
quality care. None of these approaches presents a viable long-term solution because they do not deal with
basic structural incentive problems ing Medicare costs to i too rapidly.

The AMA supports increasing the age of eligibility to match the one scheduled to occur for Social
Security. AMA supports reducing the subsidy for high-i beneficiaries using i elated
premiums. However, the AMA believes that private saving during working years for health care in
retirement should be part of the solution to Medicare's fi ial health over the long-term.

Continuing the pay-as-you-go system of financing Medicare will impose an ever-increasing burden on
working US taxpayers. While our obligations to those who are and will be dependent on Medicare in the
future must clearly be honored, we do not need to retain the same system for those who are not now
dependent on it, such as those currently entering the workforce.

How would we design Medicare if we had it to do over again, such as for the younger generations that
will face ever-increasing taxes and prospects of eroding benefits if the current program were continued?
To restore the viability of the program's promise to future generations, Medicare funding must be shifted
from the pay-as-you-go system to a system in which beneficiaries have a larger responsibility to provide
health insurance for their own retirement health care during their working years.

The AMA believes that shifiing out of a tax-based pay-as-you-go system to a system af private savings is
the preferred approach to assuring that all working Americans have access to health care in retirement.

This does not mean that government would not have 2 major role to play. The government would

continue to make a substantial contribution toward the purchase of insurance for the elderly and it would
enforce requirements for individual saving. The government should have a larger responsibility to socially
insure against contingencies that society feces collectively, such as the general disruption of an economic

1 1 4

depression or war, and for assuring that the economically di aged are not negh

From a financial standpoint, greater individual funding of retirement health care has at least four
advantages over a government-based system:

® A private system would allow individuals to frecly choose the types of health care plans that meet
their particular needs.

¢ Individual funding would remove federal budgetary considerations and the accompanying
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extraneous budgetary issues from government policy toward the system.

* Much of the funding of a private system would be invested in economic activity in the private
sector, rather than in unfunded federal debt that must be repaid by subsequent tax revenue.

® A higher rate of return is possible with investment of funds in private sector economlc activity than
in government debt instruments.

Economists who have studied the problem have proposed that the transition from the pay-as-you-go
system to a fully funded system be phnsed-m over several decades. Martin Feldstem and Andrew
Samwick of the National Bureau of E R h have d an h in which every
individual contributes to a Personal Retirement Heaith Acooum begmnmg at uge 30. Retirees would use
the proceeds to purchase conventional insurance like Medicare plus the long-term care insurance
currently provided by Medicaid. They estimate that the individual contribution required to build such
accounts and to fund existing obligations to those remaining in the pay-as-you-go system would rise from
the current payroll tax rate of 2.9 p to34p , compared to a tax i t0o30p of
covered earnings to continue funding the pay-as-you-go system.

Prof. Thomas R. Saving at Texas A&M University has proposed a similar approach in which entire age
cohorts, rather than individuals, establish private savings plans to collectively fund their reti health
care needs. Like Feldstein and Samwick, Prof. Saving estimates that only a modest addition to the current
rate of payroll tax will be needed to fund the transition to full self-funding over a period of years.

Even though employees during the proposed transitions must pay payroll taxes to support existing
retirees as well as contribute savings for their own retirement, neither of the proposals require such
employees to "pay twice” during the transition. This is because the combined contribution will be gruch
less than that required to sustain the existing pay-as-you-go system, and because the contribution to
honor existing pay-as-you-go obligations will decline as beneficiaries of the old system die and are
replaced by new retirees with pre-funded private savings accounts.

Meanwhile, the current program of benefits, delivery of services, and government regulation requires
immediate modemnization and mprovemem to correct serious flaws, improve efficiency, slow cost
growth, and enh service to beneficiaries.

Back to top
Modernizing Traditional Medicare

To realize the actuaries' assumption that Medicare's cost growth will be constrained at a sustainable level,
major structural modifications are needed in the traditional program to rectify the lack of incentives for
provider and beneficiary efficiency. The AMA proposes two structural modifications to the program that
would save both beneficiaries and the government money by providing the needed incentives for
efficiency.

A. The Easy Path to Scoreable Savings: Eliminate the "Gap" Problem

The large cost imposed on the Medicare program by the "medigap problem" has long been recognized as
a potential source of significant government budget savings. By covering Medicare's intended cost
sharing with private supplemental insurance (medigap), beneficiaries use more services than they would



184

otherwise. Thus, Medicare's outlays are considerably higher than they would be if the cost sharing were
not subverted by medigap insurance, which more than 75% of beneficiaries own.

Effectively solving this problem presents the best source of scoreable budget savings, because the savings
produced are the result of efficiency improvements, not from imposing costs on taxpayers, beneficiaries
or providers of medical care.

Why Do Beneficiaries Want Medigap?

Medicare's cost sharing requirements in 1998 impose a potential out-of-pocket liability on beneficiaries
for:

Part A deductible, $764

Part A hospital coinsurance for days 61 to 90 in the hospital, $191 per day
Pan A hospital coinsurance for days 91 to 150 in the hospital, $382 per day
All charges for extra 365 days in the hospital

Part A blood deductible, 3 pints of blood

Part B deductible, $100

Part B coinsurance, 20% of expenscs in excess of 3100

Skilled nursing facility coinsurance for days 21 to 100, $95.50 per day
Emergency care in foreign countries

In sum, Medicare's potential cost sharing liability is more than $34,000 per year and, unlike most private
insurance policies, Medicare does not limit the out-of-pocket cost that beneficiaries can be required to
pay. This potential out-of-pocket cost is exorbitant. It creates the wrong incentives because it frightens
most beneficiaries into insuring against high out-of-pocket costs with private supplemental insurance.
Their former employers provide many beneficiaries supplemental insurance. Many of those, as well as
most beneficiaries who are not covered by their previous employer’s benefits, purchase their own
insurance (at an average cost of about $1,100 to cover the potential liability in 1997) even though 20% of
beneficiaries incur no cost sharing liability each year, 70% incur a cost sharing liability of less than $500,
and 80% incur a cost sharing liability of less than $999.

If beneficiaries were not exposed to such potentially high out-of-pocket costs, they (and/or their former
employers who provide insurance to supplement Medicare as a retirement benefit) would not have to
waste so much money on supplemental coverage. The government does not need to expose beneficiaries
to such high nisk and precipitate a waste of money. Not only do most beneficiaries incur far less cost
sharing liability than they pay for medigap, but medigap premiums have risen much faster than the rate of
Medicare expenditure inflation in the last few years. The govemment can give beneficiaries and their
former employers an economic break by eliminating their need for supplemental coverage.

In so doing, the government can also lessen the pressure that medigap puts on the budget. Beneficiaries
with medigap insurance view their covered care as essentially free, and they utilize 28% more medical
services than they would otherwise, according to the Physician Payment Review Commission. These
cxtra costs are bomne primarily by the Medicare program rather than medigap insurers because medigap
pays only the deductible and coinsurance for covered services while the Medicare program pays the rest.

How Can Medigap Be Neutralized?

Congress should reduce Medicare's cost sharing requirement to a reasonable level. This means a level that
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would not strongly encourage beneficiaries not to insure against the potential liability, but a level that
would also provide an effective incentive for beneficiaries to reasonably moderate their demand for
covered services.

The AMA proposes that Medicare restructure its cost sharing to reduce potentlal beneficiary liability in a
manner that eliminates the need for private medigap and, in exch: ficiaries would pay a
higher premium than they do now. The prermum charged by Medicare for the expanded coverage would
be much less than that charged by private e comp b the government's premium would
not include selling expense and profit. The effective cost sharing would reduce government outlays for
medical services.

As an illustration of the approach, the average cost of the medigap "Plan C" that covers all of Medicare's
potential cost sharing liability (about $1,100 in 1997) can be divided into two parts, consisting of a
modest, single deductible for both Parts A and B of Medicare, and a premium for the extra Medicare
coverage represented by eliminating all existing cost sharing liability except for the single deductible.
Dividing the current cost of medigap Plan C into two parts, a deductible and a premium for extra
coverage, would guarantee that beneficiaries would incur no greater out-of-pocket expense than they do
now, and that many of them would save money.

For example, consider dividing the current medigap cost into a $500 deductible and a premium of $600.
According to actuarial analysis by Price Waterhouse, the average beneficiary would spend only $360 of
the $500 deductible, saving $140 per year compared with the current cost of $1,100 for medigap. By
neutralizing the first-dollar-coverage incentive of medigap, the Medicare program would save an average
of $275 per beneficiary, which could be returned to beneficiaries in the form of reduced Part B premiums
or additional coverage. If the government savings were used to reduce the deficit, a total of $50 billion of
savings would accrue over the period 1998-2002.

Medicare's current cost.sharing requi are self-defeating b they frighten beneficiaries into
insuring against them with expensive private coverage. By incorporating most of medigap's coverage into
Medicare benefits, the government could save beneficiaries money by reducing the premium required for

the coverage. In turn, the government can achieve the intended benefit of effective cost sharing to reduce
program expenditures. Neutralizing medigap is a win-win for beneficiaries, the government, and
taxpayers.

B. Decontrolling Prices Will Improve Medicare for Beneficiaries and the Government

Prices in Part A of Medicare are controlled through the prospective pay system for hospital payment
and in Part B through the payment schedule system for physician payment. Price controls are responsible
for many of Medicare's financial problems, and have not achieved the objective of controlling expenditure
growth. They should be replaced by a better system before beneficiary access is seriously eroded. The
AMA offers a sensible approach to replacing price controls with price competition in Medicare's
fee-for-service sector.

The Failure of Price Controls

Price controls have failed to achieve Congress's objective of controlling Medicare's cost growth. This
failure has caused Congress to consider imposing other cost-control measures that would erode Medicare
benefits, such as higher deductibles and copayments. These other measures will not work, because most
beneficiaries defeat Medicare cost sharing with supplemental insurance. Congress is also continuing to cut
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payment rates to providers. Continuing to lower payment rates will only result in a growing reluctance of
providers to dispense services to beneficiaries and will eventually reduce benpeficiary access to care.

The impact of price controls on beneficiaries is not starkly apparent because is affects the quality of
scmc&sralherthanthewabdnytomakeappommwmswnhphys:cnnsandothzr providers of care.
Physicians have adjusted in a ber of ways to the failure of Medicare payment rates to keep up with
men-costofprovwmgservmArecemlycompletedAMAsuneyreveslshowtheymadapungwdle
Medicare cost squeeze:

Impact on patient interactions: time spent with Medicare patients on each visit is being reduced, and
multiple visits for multiple problems are being required. Some physicians selectively refer the more
difficult, costly cases to other physicians. Videos are being substituted for face-to-face patient counseling
and education.

Curting amenities: services for the convenience of patients are being dropped, such as arranging for
community services, in-office phlebotomy and x-ray services, and incilentals such as post-procedure care
kits. Screening and counseling are being curtailed. Sateliite offices are being closed. Telephone
consultations are being reduced, with office staff returning more teleph cnllsﬁ-ompa

Commercially produced patient education pamphlets and brochures are being dropp

Impact on access: Medicare patient loads are being reduced, limited or eliminated. Some physicians
accept Medicare patients only by referral. Money-losing services, especially surgical procedures, are not
being offered to Medicare patients. Simple procedures formerly performed in the office are done in
outpatient facilities.

Technology lags: many physicians are not r .,orupdatmgeqmpmentusedmthelrofﬁoe but,
shifting to hospitals to perform Medi d P of equip for promising new
procedures and techniques are being postponed or canceled.

Access to specialists: specialists refer patients back to primary care physicians as soon as possible, and
are less willing to become primary physicians for their chronically ill patients.

Physicians' reported adjustments to the Medicare cost indicate that Medi rspncecommlsane
insidiously eroding the value of beneficiaries' entitlement to medical care. The perverse impact of price
controls is further aggravated by difficulties in administering them. The rates of the relative value scale
that Medicare uses to set payment rates, known as the RBRVS, are ideally based on the "resource cost”
of providing each service. The government needs a better alternative for determining physician payment
rates.

Price controls also contribute the problem of fraud and abuse in the Medicare program. Because they do
not participate in the process by which prices are typically set in a market environment, beneficiaries have
little knowledge or concern about the prices and services that providers bill to Medicare on their behalf.

The solution to price control problems is, of course, price competition. Medicare prices should be
decontrolled to stop the devaluation of the program's promises.

Competiticn is the mechanism that must be used to make sure that prices are not too high, and that
services are provided with the maxinmm efficiency. This cannot be done through administrative
mechanisms such as price controls or regulation of providers' economic behavior; rather, the market must
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be allowed to function to provide incentives for producers to employ efficient methods of service
production and delivery and to push prices toward the minimum necessary levels,

How is this supposed to work? Competition works because consumers care about prices and seek
low-price producers for their services. This motivates producers to make their prices apparent to
consumers, and to employ the most efficient means of production so that their prices can be as low as
possible compared with their competitors. Competition rewards consumers for sceking lower prices, and
punishes producers whose prices are too high, motivating them to find ways of lowering prices.
Consumers must be rewarded for seeking lower prices, which is impossible under the current Medicare
program because prices do not vary due to price controls. Thus, in order to foster competition it is
necessary to let prices vary by decontrolling prices.

.

The second ity is to give b ies a motivation to seek lower prices. This means that they have
to have to be able to get information readily about prices. Information is not currently available on prices;
how is it to be provided? It also means that they have to be rewarded for choosing lower, rather than
higher, priced services, if the quality and other attributes of the services are equal. How is this to be
accomplished?

Allow Flexibility for Beneficiaries and Physicians

Some measure of the positive benefits of competition could be restored to this market by abolishing the
"limiting charge” restrictions that limit Medicare's payment on unassigned claims. Unassigned claims are
claims for payment submitted to Medicare by physicians who do not agree to accept Medicare's fee

hedul as pay in full. Medicare's p for unassigned claims is limited to 109.25% of
the fee schedule allowance. Medicare's treatment of unassigned claims is punitive because claims are
deliberately processed more slowly and non-participating physicians are assessed a 5% penalty. Thus,
physicians assign most claims. However, as discussed above, a significant number of physicians rémain
outside the Medi market b the Medicare price is too low. Further, some physicians who do
continue to see Medicare patients are restricting their practices so as not to accept new Medicare patients
or to limit the services provide to Medicare patients or to all the non-clinical aspects of the service to
deteriorate.

Physicians who might want to offer better service or to make available otherwise relatively scarce skills
cannot currently be compensated for those efforts through higher payment. Abolishing the limiting charge
restrictions would allow beneficiaries to command better physician performance and service if they chose
to do so. Permitting competition in this segment of the market will expand beneficiary choice. Medi
would not otherwise have to change its physician payment system. It could continue its Participation
Program, which gives preferential treatment to physicians who agree to accept Medicare rates as full
payment, including listing in a directory available to beneficiaries.

Given the healthy supply of participating physicians, non-participating physicians would not be able to
price their services without limit. Evidence of this is provided by the fact that when there were no limits
on physicians’ charges (in 1966-1972, and 1974-1984), assigned charges for physician services provided
to Medicare beneficiaries were never less than 53% of the total. Thus, abolishing the limiting charge
ceiling should not place a hardship on beneficiaries; rather, it would allow those who want higher quality
care or access to specialists who limit treatment of Medicare patients to freely seek it in the marketplace.

While abolishing limiting charge restrictions would improve beneficiary access to services, it would not
produce fully competitive prices and the benefits of maximum economic efficiency and choice that would
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accrue to beneficiaries and government from full competition. Furthermore, it would not divorce the price
setting from budget considerations which override concerns about beneficiary access and service quality
in the current price setting process.

The AMA has two distinct proposals for fostering competition in Medicare that enlist beneficiaries as
agents of competition. Each proposal would reward beneficiaries tangibly for seeking value, and would
make it easy for them to do so by making information about prices available to them. The proposals differ
in that one builds on current pricing mechanisms of Part B, and the other builds on current pricing
mechanisms of Part A.

Decontrolling Prices in Part B

The AMA has proposed a mechanism for decontrolling prices and allowing competition to determine
them. The Part B mechanism would be based on the current RBRVS, but would allow physicians to
determine their own conversion factors (CFs), which convert the relative values into dollar charges.
Physicians would be required to post their CFs so that Medicare patients would know what their charges
are, and would be able to compare the charges of different physicians. In turn, Medicare would determine
a CF by which it would reimburse beneficiaries for services they received.

Medicare's CF would be based on physicians' CFs in each market, and would be determined to guarantee
beneficiaries access to a certain proportion of the physicians in the market at no out-of-pocket cost
beyond physicians' charges.

For exampl, Medi d to assure beneficiarics that they could see one-half of the
physwlansmlheu-areaal no out-ofpocketcos!heyondwhn(Medmpays Medicare would ask each
physician to submit the CF by which they would price their services to beneficiaries, and choose the
median CF for reimbursing beneficiaries. To assure competition, Medicare would collect information on
physicians' prices and regularly provide a list of CFs to beneficiaries. Physicians would also be required to
post their CFs in their offices for beneficiaries to see. In this way, beneficiaries would only need to know
a single number in order to compare the prices that physicians and other Part B suppliers charge.

To maximize the incentive for beneficiaries to seck the best values from physicians, they could be
reimbursed at the government level even though they obtained services from suppliers with CF's less than
the government's. In this way, beneficiaries would be rewarded for seeking better values, and suppliers
would be motivated to display the lowest possible CFs. Over time, the government would discover the
minimum “bonus” payments to beneficiaries necessary to maintain competition and minimize the bonus
payments to beneficiaries. Paying such a bonus would also prevent the government CF from becoming a
floor (i.e., prevent suppliers with CFs below the government reimbursement level from raising their
factors to equal the government's).

The bonus payments to beneficiaries who find better values than the government reimbursement rates
would not be "give-aways" or wasteful expenditures. This is because such bonuses would compensate
beneficiaries for performing a valuable function in the system-making competition work. Efficiency is not
free, aﬁerall.andbemﬁcmnamustbemwardcdtoexpendtheemeﬂonofseuchmgﬁnbemrvahu
than they have to just to break even. The b that provider CFs would be as low
as possible, so that the government ﬁctor,mtm'n.couldbenslowaspossiblecomswntwnhthem
goal it wishes to achieve.

Competitive DRGs
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Part A of Medicare currently pays for hospital services consurned by beneficiaries based on Diagnostic
Related Groups (DRGs). There are several hundred DRGs, which determine how much a hospital is paid
for a case of a certain type. Currently, DRG rates of payment are determined by the government on the
basis of statistical analysis of hospital cost. Few would argue that statistical analysis of accounting data
could determine efficient or economically correct prices; only competition can. Therefore, efficiency will
be served by allowing DRGs to be competitively determined.

The DRG-based Part A system of hospital payment provides a ready-made platform for introducing
competition. A system similar to the one described for Part B above could be implemented to aliow
competition to work in Medicare hospital payment. Beneficiaries should be reimbursed at gover et
DRG rates and allowed to "keep the change” if they could find a hospital with a DRG less than the
government's By monitoring the DRG rates that hospitals offer patients, the government would be able
to set its rexmbursement DRG rates at levels to optimize incentives for competition while minimizing
program costs, as well as provide information to beneficiaries on the rates prevailing in their localities.

Responding to Distrust of the Market

Two general reservations have been expressed about the AMA proposal. First, the lifting of price
controls has been characterized as giving physicians an opportunity to "price-gouge". However,
competition among physicians for patients would limit their ability to charge significantly more than the
average. To maximize the strength of competition, the AMA proposes that beneficiaries who are patients
of physicians whose conversion factors are less than the HCFA reimbursement factor receive a rebate of
the difference. This would strengthen the incentive for physicians to compete on the basis of price,
because paticnts would be explicitly rewarded for the effort of searching for value in the market. With
such incentives operating in the market, many economists are confident that the ability of physiciaps to
"price-gouge” would be controlled. And patients would always be able to fira physicians who do not
charge more than Medicare's payment rate. Before Medi limited physicians’ ability to charge more
than Medicare's p , physici pted Medicare's payment (by "assigning” claims) for
more than half of outlays on physician services.

The second major reservation expressed about the proposal is the ability of patients to *shop" for medical
care in a competitive market. Of course, few patients are willing or able to shop for medical care when
they are ill. But, this is not the manner in which consumers should arrange for medical care. Ratber,
patients should make long-termn arrangements in anticipation of being in a medical situation where their
ability to shop or make important decisions is compromised. The essence of the traditional
patent-physician relationship with a regular personal physician is such a long-term arrangement that
establishes guides for dealing with serious medical needs. Thus, one should not "shop around” when
medical contingencies arise, but rely on pre-established relationships for dealing with problems. Medical
needs, especially serious ones, are not highly predictable, and dealing with them requires advance
planning and establishing relationships with providers who can be cafled on when they arise.

A Beiter Envir  for Medicare Beneficiaries

"/

Since Medicare payment is below many private sector rates for the same services, physicians must
continually ask themselves whether they should stop seeing beneficiaries because Medicare's fixed prices
are t00 Jow to cover costs. The AMA would rather have physicians competing for patients in a market
where prices reflect actual economic conditions rather than resenting Medicare's misguided payment
policies and having no alternatives except reducing their services to beneficiaries.
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Beneficiaries would rather be welcomed by physicians and other health care providers as valued paucm.s
and customers than be resented as wards of a flawed and poorly ived public program. D io!
of prices and the competition that the AMA proposal would generate would put beneficiaries in the
driver's seat, endowing them with considerably more clout and respect than they currently command in
today’s price-control environment.

Back to top
Conclusion

Putting Medicare on a sound financial footing requires a multi-faceted transformation of the program's
funding, actuarial design, and incentive structure. Medicare's design reflects conditions prevailing in 1965
that have changed and evolved significantly since then. Unforeseen expansion of benefits, cost inflation,
and demographic changes have made the original tax-based method of finance untenable. In hindsight, we
can see that the cost-sharing requirements that were supposed to temper the rate of cost growth
backfired. The alternative approach that the government chose to try to control cost—price controls—are
eroding service quality and endangering beneficiary access to services. Furthermore, beneficiaries'
disinterest in the prices and services billed to the program facilitates opportunistic fraud and abuse.

Rethinking Medicare has led the AMA to propose restructuring Medicare's cost sharing in a way that will
save both beneficiaries and the government money; to propose adopting orthodox, market-based
competitive approaches to pricing in place of price controls to give both beneficiaries and suppliers
incentives to be efficient; and to propose switching from tax-based pay-as-you-go finance to a system of
private savings-based funding that will cost less to sustain Medicare's promises in the long-run.

Ll
Despite the fact that beneficiaries’ choices will be greatly expanded when the new Medicare+Choice
options are implemented, the traditional program will continue to be the choice of a majority of
beneficiaries for the foreseeable future. The traditional program will continue to drive Medicare's cost
unless significant reforms are made in its incentive structure. Continuing the same approaches to cost
control will also erode the quality of service significantly. Congress should approach reform of the
traditional Medicare program with the same concern it devotes to rethinking Medicare's basic funding
mechanisms.

February 1998 98-1
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Decontrolling Prices Will Improve Medicare for
Beneficiaries and the Government

Envi for

Prices in Part A of Medicare are controlled through the DRG system for hospital payment and in Part B
through the RBRVS system for physician payment. Price controls are responsible for many of Medicare's
financial problems, and have not achieved the objective of controlling expenditure growth. They should
be replaced by a better system before beneficiary access is irreparably damaged. The AMA offers a
sensible approach to replacing price Is with price competition in Medicare's fee-for-service sector.

The Failure of Price Controls

Price controls have failed to achieve Congmss's objective of controlling Medicare's cost growth. Phis
failure has caused Congress to cons:der imposing cost-control measures that will erode Medicare
benefits, such as higher d and These measures will not work, because most
beneficiaries obtain medigap insurance whlch defeats Medicare cost-sharing. Congress is also commumg
10 cut payment rates to providers. Continuing to lower payment rates will only result in a growing
reluctance of providers to dispense services to beneficiaries and will eventually reduce beneficiary access
to care.

The impact of price controls on beneficiaries is insidious and erodes the value of their entitlement to

Medicare benefits. M hile, providers will continue seeking ways to evade price controls. Evasion
resuhsmagmrallossofeﬁcxencyandh:ghcrcosttomeprogmm.Prowdersrupomtopmecom]
cost sq affect b iaries by distorting services and treatment as well as reducing the quality of

care to fit within cost constraints. Thus, beneficiaries are not generally treated optirnally under price
controls. Divergence from optimality is aggravated by the government's attempts to control cost through
stricter criteria for coverage of new medical equipment, devices and treatments.

The perverse impact of price controls is further aggravated by difficulties in administering them. The rates
of the RBRVS are ideally based on "resource cost" of providing each service. Attempts to measure
overhead costs are presenting insurmountable problems to the government. Methodological problems in
allocating fixed cost as well as difficulties in obtaining adequate data to mp of overhead
are compromising the validity of the RBRVS, and resulting in severe divergences between payment rates
and the rates that physicians regard as equitable. These difficulties are threatening the acceptance of the
RBRVSasabasisforphysichnpaynrmandth:vhbﬂityofMedican'sphygicinnpayntmmemThe
acceptance of the RBRVS has already been compromised by the threat of changing the current
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are 100 low to cover costs. The AMA would rather have physicians competing for patients in a market
where prices reflect actual economic conditions rather than resenting Medicare's misguided payment
policies and having no alternatives except reducing their services to beneficiaries.

Beneficiaries would rather be welcomed by physicians and other health care providers as valued patients
and customers than be resented as wards of a flawed and poorly conceived public program. Deregulation
of prices and the competition that the AMA proposal would generate will put beneficiaries in the driver's
seat, endowing them with considerably more clout and respect than they currently command in today’s
price-control environment.

The ability of the government to administer prices adequately has met the barrier of the methodological

1possibility to adequately and all overhead on a per-service basis. The government must
allow physncuns the ﬂexﬂ;ihty to set their own prices to reﬂect cost. Allowing physician-determined
conversion factors also will end the among physicians of multiple government-imposed

conversion factors. Price competition, enhanced by proper incentives for beneficiaries to seek value in the
nmrket,mllmnebencﬁclanesmdtl’n uxpayersthnﬂwydonolpaymrelhanmrytokeep
's promise of ad access to medical care for our elderly citizens.

May 1997
972
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STATEMENT OF JAMES DIRENNA, M.D.

Dr. DIRENNA. Mr. Chairman, members of the panel, thank you
for letting me speak. My name is Jim DiRenna, I am a family prac-
titioner in the Kansas City area.

The point that I would like to talk to is about the education proc-
ess that has been spoken of before today. In the Missouri area
there are two carriers for Medicare, one is Blue Cross and the
other is General America. And in 1997, General America denied 1.2
million claims that were not resubmitted, either due to physicians
not responding or debate or the fact that they just simply denied
the claims or they did not meet the time element of the claim proc-
ess.

Now there is some discussion about charging physicians $1 on a
resubmitted claim. This hurts the physicians, as you well know, be-
cause we are already locked into a situation. And this is not hand-
written coding, this is computer electronic filing into these carriers.
And it is not practical and it is generally known in the general
medicine community, that the carriers are making the decision
about medical necessity. So if HCFA comes out with their Federal
rules, policies and regulations and we are trying to go by HCFA
rules and regulations and then we are dealing with the individual
carriers and the policies and the procedures are changed every 3,
4, 5 months, we are not all on the same page and it is very difficult
to get a straight answer concerning that. And that is the point I
would like to bring up.

Thank you very much.

Mr. SHAYS. Thank you very much. We have heard from the first
group, so we will go to the second group. There should be four in
the second group? I guess we have attrition.

STATEMENT OF RICHARD HELLMAN, M.D.

Dr. HELLMAN. My name is Richard Hellman, I am an
endocrinologist and diabetologist in private practice. I chair the Na-
tional Governmental Relations Committee of our Metropolitan
Medical Society and I am privileged to be on an AMA committee
that is working on the issues of quality in measuring physicians’
performance and patient outcomes.

I wonder, by the way, how Alan Greenspan would feel if he real-
ized that people were less interested in the correctness of his deci-
sion as to what to do with the interest rates than the quality of
his documentation and writing, as measured by a particular com-
mittee.

But I am interested in two things here. The first is the issue of
quality. One of the things that is happening here is there is so
much focus that is distracting physicians from the difficult task of
maintaining and improving quality. In fact, we hear that moneys
are being moved from HCFA out of quality research and for PRO
as well, and into the fraud and abuse. At the same time, the qual-
ity issues offer perhaps the best opportunity to really save money.
You are going to have more old people and they are going to live
longer and it is going to cost more. But if you can reduce the num-
ber of hospital days from diabetes because you prevent problems or
the fractures from osteoporosis, you get somewhere. But this is dis-
tracting us from our task. And in fact, the outliers, some of the
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outliers that you are going to have are physicians whose standing
is high enough they get the sickest patients, they have adverse se-
lection. And the people who I am afraid are most vulnerable if we
do not correct these rules are those patients who are very ill, be-
cause it is those doctors who will be under the greatest deal of
scrutiny and the most distracted because they are outliers, they
have higher charges because they are spending more time.

I think to help the people in this Nation and to move forward,
I think we have to let doctors do what they do best, take care of
people. We have to restrict any diversion of that and we have to
focus on quality and quality probably will mean revising these
rules.

Thank you.

Mr. SHAYS. Thank you, sir. [Applause.]

[The prepared statement of Mr. Hellman follows:]
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Written Testimony
of
Richard Hellman, M.D, FACP., FAC.E.
before the
Committee on Government Reform and Oversight
Subcommittee on Human Resources
of the :
United States House of Representatives
on
“Medicare: Cures for Billing Code Complexity”
April 9, 1998
University of Kansas Medical School
Battenfield Auditorium
Chairman Shays, Vice Chairman Snowbarger and members of the Committee,
my name is Dr. Richard Hellman. | am a practicing endocrinologist and diabetes
specialist. | practice in both Kansas and Missour, in the greater Kansas City area. |
am the chairperson of the National Governmental Relations Committee of our
Metropolitan Medical Society and a member of an AMA committee that has the
responsibility to develop standards of quality for measuring patient care outcomes and

physician performance.

| would like to comment on the new rules regarding the evaluation and management
services as pﬁt forth by HCFA. These rules and the planned strategy of enforcement
as outlined by HCFA, if left unchanged, may result in one of the greatest disasters in
health care policy of this decade. | urge that the E & M (evaluation and management)
codes not be implemented and, in fact, | urge that they be completely redone. 1 will

explain why.
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A Physician Assistant can be taught to take a patient’s history and to perform a physical
examination, but they lack the background to perform medical decision-making. This
skill is the heart of what a physician does - a facet of the art of medicine and cannot
easily be taught. The new E & M rules are so imprecise, particularly with respect to
medical decision-making, that leading computer experts tell us that they cannot
construct software designed so that a physician could put in their clinical data and then
come out with a unique CPT code and be certain that that is the only reasonable
choice. The subtlety and complexity of the clinical process cannot be reduced to the
structured HCFA rules that have been proposed. Although the computer experts have
now thrown up their hands, we physicians wil! still be forced to comply with a set of
rules which are so vague that reasonable people would be expected to disagree often
on their interpretation. Since both civil and criminal penalties are assigned based on
the physician's non-compliance, it creates an impossible, unfair and very destructive

system in which a physician is expected to operate.

The requirements of documentation are so complex as to be ludicrous and forces the
doctor away from the patient just to comply with these rules. Let me give you an
analogy to illustrate: we rely on the Director of the Federal Reserve, Alan Greenspan,
for his expertise in deciding whether to change interest rates. But imagine how foolish
we would be if we were much less interested in the correctness of his decision than
how his documentation supporting his decision fit our predetermined (and arbitrary)
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But there is a larger picture. Perhaps the most important chalienge today in the
practice of medicine is to improve the quality of care. Fraud and abuse needs to be
controlled, but the amount of cost-savings derived from improving quality of care will
probably dwarf any amount saved from fraud and abuse, and more importantly, benefit
our citizens directly in improved health and longevity. The prevention of strokes, heart
attacks and cancer is much cheaper (and humane) than the complex treatment of these
ilinesses. Moreover, reduction of errors in care will help to avoid unnecessary
hospitalizations and subsequent disabilities. Many experts agree that it is in this arena
that we should be putting more resources. Instead, we have recently learned that
HCFA is taking money out of research on improving quality-of-care and putting it into

fraud-and-abuse enforcement.

At the same time, these new regulations will almost certainly decrease the quality of
care. As a result, physician's frustration with the government has reached a level of
intensity not seen in the last 40 years. It is no surprise that physicians are talking

openly about avoiding Medicare patients or even retiring early.

Since HCFA is focusing most on over-coding and it is the most complex care that will
have the highest payment codes, the most complex and most needy patient wiil be the
one that will be scrutinized most closely by HCFA. As a result, access to care for the
most critically ill patients is likely to be placed at risk, since it is their doctors who wil! be

most distracted by the threat of penalty.
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We need to let doctors do what they do best, which is take care of patients. We should
not allow anyone to decrease the access to care for the sickest. Our goal should be to
focus on the difficult problem of improving quality, not destroying it. The country will be
well served if the cumrent set of HCFA evaluation and management codes were revoked

now.
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STATEMENT OF GERALD F. KERR, M.D.

Dr. KERR. Thank you. It is an honor to be able to stand and ad-
dress you three gentlemen. It is a great country. I am a physician,
third generation physician, practice in southeast Kansas, rural
southeast Kansas. Thus far, I have one son and one son-in-law that
are physicians as well.

My grandfather started his practice in 1905 in Perry, KS, horse
and buggy days. Administrative costs for his practice at that time
were 5 to 7 percent. My father was a hospital-based physician. In
1962, the hospital administrative management costs at St. Joseph’s
Hospital in Kansas City, were in the neighborhood of 10 to 15 per-
cent.

In 1991, while I was contemplating rather large hospital bills of
my own, recovering from a major illness, I did some research in the
literature and found that in 1991, one of the largest, fastest grow-
ing cost centers in the hospital were administrative management
costs and in 1991, they amounted to about 25 percent. Those were
the direct management administrative costs. Indirect costs, how-
ever, were another 25 percent; that is, the time that nurses, physi-
cians, technicians spent documenting the data trail, documenting
kind of the evidentiary trail to support what they did to the tort
system, to the Federal Government, to the third party payers.

That means that in hospitals alone, 50 cents in every dollar is
consumed by management, administrative, data handling, data
maintenance costs and that means that 50 cents of every dollar is
not available to pay for physicians, nurses, drugs, x-ray tests, lab
tests, to directly take care of patients.

This I think represents a system that is broken beyond repair.
I think that all of these people are honorable people, I think that
you are honorable people, but the system does not work. I do not
think it can be fixed. My solution, I do not really know, but I think
it involves patient choice of physicians and hospitals and it involves
me as a physician looking my patient in the eye and presenting
them a bill for the services that I render. It involves the hospital
looking the patient in the eye and presenting them a bill. And any
practice that has to spend 72 cents of every dollar that that physi-
cian maintained under oath today that he had to spend just to op-
erate in this system, is way, way too much.

Thank you.

Mr. SHAYS. Thank you, sir. [Applause.]

STATEMENT OF HOLLY FRITCH KIRBY, M.D.

Dr. KirBY. I am Holly Fritch Kirby, private practitioner, presi-
dent-elect of the American Society of Dermatology. It is an honor
and a privilege to be able to address you.

My first request is due to due process, that I do not feel that
many of us know that we have, when we are under administrative
law. I would like to ask you to consider the Administrative Civil
Rights Act, a copy is present in my written statement.

The second thing I would like to do is to clarify how the system
developed. We started traditionally over the millennium of a
unique patient, a unique bill. We have an artificial experimental
system that is not working, and my request would be to rethink it
and consider starting over.
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Medical savings accounts I think can be part of this, I think med-
ical savings accounts over another 35 years may help solve the
problem of Medicare funding, also give accountability and decrease
the fraud.

I would also like to ask—it was not asked directly today—to
strongly consider patient confidentiality. These records now are
readily available to the Government if they are part of an audit.

I would also like to ask in this process that some of the commit-
tees that HCFA is using and maybe even in conjunction with the
AMA, that they are indeed open to FACA and that they be re-ex-
amined whether or not they indeed fall under FACA.

There is a particular request that the American Academy of Der-
matology would be interested in and that is just a request for the
head administrator of HCFA to meet with the American Academy
of Dermatology. The issue is over how pre-cancers are treated.
Against all the directors of departments of dermatology, HCFA has
basically at this point in time come up with a rule that is against
our standard of care and the care that has been given through the
recent ages and certainly through my training.

Again I thank you very, very much for this opportunity.

Mr. SHAYS. Thank you. I just mention to you that Mr. Barrett
and I have put in a bill on patient confidentiality. I would love you
to leave your name and address with Jesse, who is right over there,
I know you gave him a form for that, but a separate one, and we
will send you the bill. We would love your comment on the legisla-
tion we put in to see if we addressed the confidentiality in the way
you think we should.

Dr. KirBY. Thank you very much.

Mr. SHAYS. So if you would just leave your name and address or
just check it and we will send it to you.

Jesse, that is our bill on patient confidentiality that we want to
send her.

We are with the third group.

[The prepared statement of Dr. Kirby follows:]



201

Statement
to the House Government Reform and
Oversight Subcommittee on Human Resources

Field Hearing on Medicare Fraud
(Medicare: Curing Code Complexity)
April 9, 1998
Kansas University Medical Center

Submitted by;

Holly V Fritch Kirby, MD

Private practice physician in Shawnee Mission, Kansas
President-elect of the American Society of Dermatology
Executive Board Member of the Advisory Board, to the
American Academy of Dermatology

So why are physicians upset? What is the problem?

The bottom line is:

First, physicians were given an experimental, artificial,
billing system. This occurred in 1994 based on the 1991
Resource Based Relative Value Scale legislation. This
system was to be further updated in 1998, This billing
system cannot (and never will be able to) create a workable
rnethod whereby all the complexities of human illness can be
addressed simply and fairly. Traditionally each unique
patient received a unique bill. The clear reason for the
unique bill is that individuals are not simple, round,
uniform pegs for little round holes, and never will be.

Second, and in my opinion a much greater peril in a free
republic, the physicians are at greater risk for arbitrary
ex post facto extrapolated draconian fines and imprisonment
for failure to dot every ‘’i’’. This highly complex coding
system of 42,000 pages is ill devised.

To put the medicare rules into perspective, the IRS rules
and regulations are a mere 17,000 pages. In other words, the
everyday practice of physicians has become subject to
criminal and civil penalties without procedural safeguards.
Furthermore, the cost of defending oneself is immense.

An attorney for the Ransas City firm of Shook, Hardy, and
Bacon was quoted that the preliminary defense fees before
the investigation is geared up or a grand jury impaneled,
were a minimum of $10,000 to $15,000. To cover this cost
would require 270 to 406 follow up 15 minute Medicare

appointments without any consideration of overhead costs.
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The potential risk is self-evident from the 1996 HIPPA,
which funded the Inspector General of the HHS with $820
million, the Department of Justice with $330 million, the
FBI with $548 million, and HCFA with $500 million to bring
charges against errant providers.

No one is opposed to catching up with outright fraud.
However, the HHS OIG Financial Statement Audit of 1996
clearly states that in 1996 the estimated 14% or $23.2
billion does not take into consideration outright fraud.
This audit focused on the newly defined ‘’correct’’
documentation and allegations regarding the lack of medical
necessity.

Together, RBRVS and HIPAA have inadvertently or otherwise
resulted in:

1)The perversion of the medical record from the patient’s
care record to a government record.

2)A wasteful, costly, inefficient, burdensome, if not
impossible focus on doctoring the chart rather than
directing the physician’s attention to the diagnosis and
treatment of the patient’s problem.

3)Further interference in the practice of medicine both by
limiting a patient’'s treatments options such as dropping
coverage of the standard method of care to destroy
pre-cancerous skin lesions and by limiting the work up of
a patient’s complaints due to incomplete lists of
allowable diagnoses associated with a given test.

4)The loss of the confidential patient records with
unfettered FBI access to the medical record.

The original Medicare promise (Title 1B of the Social
Security Act, signed into law by President Lyndon Baines
Johnson on July 30, 1965) reads:

‘sSection 1810. Nothing in this title shall be construed to
authorize any Federal officer or employee to exercise any
supervision or control over the practice of medicine or the
manner in which medical services are provided.’’

There is something seriously wrong in this republic.
Physicians cannot practice medicine in such a bizarre,
dangerous labyrinth and patients are at grave risk. The
government should not be practicing medicine nor should the
government criminalize honest physicians who do.
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SOLUTIONS

1. Insist on a moratorium relating to the prosecution of
cases based on the CPT (billing) codes, especially the
Evaluation and Management Codes.

2. Toss out the present 42,000 pages of Medicare rules and
regulations and start over. Open the administrative
codification and rule making process; investigate the
current committees as to whether they are not indeed FACA
committees and should already be open as was done with the
Technology Advisory Committee.

3. Pass the ‘‘Administrative Civil Rights Act‘'’, (See
Appendix)

4. Expand the MSAs (Medical Savings Accounts) along with
high deductible policies to decrease fraud and create the
resources for health care as citizens age. Use MSAs rather
than wasteful costly bureaucratic nonsense combined with
arbitrary excessive fines and imprisonment.

5. Protect patient confidentiality. Medical records should
be the patient’s care record, not the government‘s record.

6. Stop the interference in the practice of medicine; it is
not in the patient’s best interest, nor a constitutional
provision for government.

APPENDIX

ADMINISTRATIVE CIVIL RIGHTS ACT

The constitutionally guaranteed civil rights of American
citizens shall be protected in administrative proceedings.

Any agency acting under color of federal or state law
shall have the right to impose only limited penalties
through administrative procendings, even when these
penalties are called ‘‘deterrents’’ or ‘’‘means of protecting
program integrity’’ rather than ‘‘punishments.’’ Allowed
forfeitures include only:
1. Withholding of future direct payments from the public
treasury (except that Social Security benefits up to the
amount funded by actual contributions by an individual,
including amounts paid by employers in the individual’s
name, plus interest, may not be withheld):;
2. Fines or civil monetary penalties not to exceed one
week’s after-tax income to an individual or one week’s net
profit to a corporation.
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STATEMENT OF THE
AMERICAN ACADEMY OF DERMATOLOGY
BEFORE A HEARING OF THE
SUBCOMMITTEE ON HUMAN RESOURCES
OF THE
COMMITTEE ON GOVERNMENT REFORM
AND OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES
REGARDING
MEDICARE BILLING: CURING CODE COMPLEXITY
APRIL 9, 1998

Chairman Shays and members of the Subcommittee, the American
Academy of Dermatology appreciates this opportunity to submit its views for
the record of the Subcommittee’s hearing on the complexities of the Medicare
billing system. We want to commend the Subcommittee.for holding this
hearing on this critical issue. We hope that this is the beginning of a thorough
examination of the Medicare billing system that will ultimately produce major
reform beneficial to both our physicians and our patients.

The American Academy of Dermatology is the professional medical
specialty society for the more than 12,000 physicians who specialize in the
diagnosis and treatment of diseases of the skin, hair, nails, and mucous

membranes. Because many of these diseases afflict our senior population,
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dermatologists treat a large number of Medicare beneficiaries. As a result,
dermatologists are extensively involved with the Medicare system and have
first-hand experience with its problems.

The complexities of the Medicare billing and coding system are issues of
critical importance to dermatologists and our Medicare patients. Of all the
issues confronting physicians today, these issues rank near the top. Physicians
who treat Medicare patients feel that they are caught in the proverbial “Catch-
22." They are doctors, not insurance claims examiners. They are interested
in providing quality care and in curing disease, not in filling out forms.
Nevertheless, they must comply with an extremely complicated maze of
regulations, coverage policies, CPT codes, and documentation. As if this were
not bad enough, looking over the physician’s shoulder is the federal government
complete with its auditors, investigators and its police power.

Qur doctors simply want to do what is right, but determining what is right
and correct is often not easy. Couple this with all the talk about health care
fraud and abuse that has been emanating from the Health Care Financing
Administration {HCFA), the Office of the Inspector General (OIG) of the
Department of Health and Human Services (HHS), the Department of Justice
{DOJ), and the Congress. In addition, there are all the new fraud and abuse

laws, particularly the Health Insurance Portability and Accountability Act
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(HIPAA) (Public Law 104-191) and the Balanced Budget Act of 1997 {BBA)
{Public Law 105-33). Physicians are legitimately concerned that the least little
mistake could result in a federal criminal charge. Physicians are also
legitimately concerned that the federal government, which was once its partner
in Medicare, has now become its adversary.

The Academy’s statement will focus on some of the complexities of the
Medicare coding and billing systems. However, the statement will also review
some of the corollary problems associated with Medicare coverage policies and
the computer programs employed by Medicare carriers to process claims. We
believe that a system that is already unduly complicated is made more

problematic by the actions of some Medicare carriers.

The numbers alone are proof positive of the complexity of Medicare’s
coding and billing system. Everyday, dermatologists across the United States
submit tens of thousands of claims to Medicare. These claims must comply
with almost 2,000 pages of Medicare law, tens of thousands of pages of
Medicare regulations, tens of thousands of pages more of Medicare

instructions, and several thousand CPT codes. In addition, each state has a
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Medicare carrier that processes Part B claims. These carriers may have their
own individual procedures and a host of local coverage policies that often vary
from state to state. Physicians with offices in more than one state are faced
with multiple local policies and procedures.

The Academy is committed to the ethical practice of medicine vis-a-vis
our patients and our third-party payors, including Medicare. Dermatology is
committed to preventing and eliminating fraud and abuse in our health delivery
system. The Academy has undertaken a major educational effort with our
members through the use of coding workshops, articles in our monthly
publication, Dermatology World, and the creation of a new publication, Derm
Coding Consult. Additional compliance and quality assurance efforts are in the
pipeline.

The problem for most physicians is that Medicare billing errors usually
result from the multitude of confusing and conflicting regulations and
instructions that make up the Medicare coding and billing system. Most
physicians who make Medicare billing mistakes are attempting to comply with
extremely complicated and frequently changing rules of Medicare
reimbursement. They are not intentionally trying to abuse the system.
Although they may be making mistakes, they are not committing fraud.

However, the Administration, the Congress and the press seldom make a
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distinction between inadvertent errors, legitimate issues of medical judgment,
and true fraud.

HCFA’'s own numbers prove this point. Last year, the OIG released a
report regarding HCFA’s 1997 financial statement. This report received
considerable press attention and media coverage because it alleged $23 billion
in Medicare fraud. A close examination of the report, however, showed that
most of the alleged “overpayments” were due to a lack of proper
documentation and coding. In addition, the report included claims that had not
been finally adjudicated in the standard appeals process. An analysis of HCFA’s
first quarter 1997 records indicates that physicians and other Part B providers
received payments in 70% of the appeals where carriers had initially denied
their claims.

The physician community’s principal frustration is that one of HCFA's
chief responses to combating fraud is to make the system more complicated.
HCFA is adding new paperwork requirements for physicians, which are creating
an administrative nightmare for doctors and their staffs. The new evaluation
and management documentation guidelines have been published and are
scheduled to become effective July 1. The Academy is concerned that these
guidelines are onerous and will not improve patient care. They may, in fact,

reduce the amount of time that the physician can spend with their patients. We
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believe that further refinements in these guidelines are needed, and that HCFA
should develop an approach that reduces true fraud without imposing
unnecessary administrative burdens on physicians and their practices.

The Academy recognizes that health care fraud has become a political
football. Yet, this “fraud and abuse” hysteria does serious damage to the
patient-physician relationship by diminishing the patient’s faith and trust in his
or her physicians. In addition, this environment does not foster cooperation
among the vast majority of physicians who want to assist in preventing and
eliminating true fraud.

The Academy believes that much of what has been wrongly characterized
as fraud and abuse can be effectively eliminated by shifting the emphasis from
prosecution to prevention. We need a change in attitude, in direction, and in
the rhetoric. The federal government and the physician community need to
become partners once again.

We believe that HCFA should focus on administrative simplification and
education. If the federal government is truly committed to addressing alleged
health care fraud, it should simplify the requirements and commit significant
resources to educating physicians and other providers about its current

requirements.



210

A. Background

The problems associated with coding are further exacerbated by HCFA's
method of establishing Medicare coverage policies. Currently, there are three
methods that HCFA utilizes directly or indirectly to develop Medicare coverage
policies.

1. National Coverage Policy. The Medicare statute is the primary
authority for what is and what is not covered under Medicare. In addition,
HCFA issues “national coverage policies,” also known as “medical review
policies.” A national coverage policy indicates whether and under what
circumstances a particular item or service is covered. A statement of national
policy regarding Medicare coverage is: (1) published in HCFA regulations; (2)
published in the Federal Register as a final notice; (3) contained in a HCFA
ruling; or (4) issued as a program instruction in the Coverage Issues Manual or
the Medicare Carriers Manual. Federal laws and regulations govern the
issuance of national coverage policies.

2. Local Coverage Policy. Medicare carriers may also issue local
coverage policies, known as “local medical review policies {LMRPs).” The

Medicare Carriers Manual refers to a LMRP as a “program integrity tool.” It is
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developed to address “identified, or potential abuse (e.g., overutilization),” and
it cannot conflict with any national coverage policy.

A LMRP specifies the criteria that are necessary for an item or service to
be covered by Medicare. Carriers are allowed to identify the clinical
circumstances that it considers to be “reasonable, necessary, and appropriate.”
The process for developing a LMRP includes: (1) the development of a draft
policy based on a review of the medical literature and the local standard of
practice; (2) soliciting comments from the medical community, including the
Carrier Advisory Committee (CAC); (3) responding to and incorporating into the
final policy comments received; and (4) notifying providers of the policy
effective date.

3. Model Coverage Policy. While federal law and regulations govern
the requirements and the process for developing national coverage policies and
LMRPs, there are no legal requirements for the development of “model coverage
policies.”

In the past, working groups of Carrier Medical Directors {CMDs) have
been formed under the auspices of HCFA. Their meetings are not open to the
public, and there is no opportunity for comment by outside groups. These
groups develop model coverage policies and promulgate them to the Medicare

carriers, who are free to adopt, change or reject them. These model policies
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carry the imprimatur of HCFA that they do not conflict with any national
coverage policy.
B. The Problem

Increasingly, Medicare carriers are implementing LMRPs restricting
Medicare coverage for a variety of medical services. This is being done even
though the LMRP may violate the standard of care. Carriers are also restricting
coverage for certain medical devices, even though those devices are approved
by the Food and Drug Administration (FDA) for safety and effectiveness.

For example, in February of this year, Blue Cross and Blue Shield of
Florida, the Medicare carrier in that state, issued a policy denying coverage for
a FDA-approved, simple and relatively inexpensive breath test that can identify
ulcer-causing bacteria. It would have spared many patients from having to
undergo an endoscopy, a more expensive procedure in which the patient must
be sedated and a tube inserted down the patient’s throat into the stomach.

These policies are the product of one of the two processes highlighted
above, the LMRP and the model policy processes. For different reasons, both
of these processes pose problems and public policy concerns.

The model policy process is, at best, secretive, and at worse, illegal.
There are no written operating-policies or procedures. There is no opportunity

for comment, and the meetings are held behind closed doors. In addition, the
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model policies that are developed may conflict with the standard of care.
Despite all of this, HCFA takes a “hands-off” approach to this process.

HCFA has also not exercised its oversight responsibility for Medicare
carriers developing LMRPs. Even when it is pointed out that the carrier has
violated the prescribed standards or procedures for developing a LMRP, HCFA
has refused to intervene to stop the process.

This leaves the Medicare beneficiaries and providers with few remedies
to challenge restrictive Medicare policies. It also produces a multitude of
coverage policies for a host of items and services, coverage policies that will
vary from state to state. This will inevitably result in an unequitable health care
system. If Medicare is truly a national program into which citizens from every
state pay a respective share, then every citizen, regardiess of the state in which
they reside, shouid receive the same care.

The problem is compounded by the new Medicare provisions of the
Balanced Budget Act of 1997. The new Medicare + Choice program will make
a variety of new health insurance plans available to Medicare beneficiaries in
addition to the risk plans slready available. In most states, the Medicare carrier
also has a private insurance business with plans for Medicare recipients. There
is little doubt that the carriers will increase the types and numbers of these

plans under the new Medicare + Choice program.
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Consequently, as the Medicare carrier, the company can implement
LMRPs that will have the effect of driving beneficiaries into its private insurance
plans. It can restrict Medicare coverage for items and services. At the same
time, it can provide coverage for those same items and services in its private
Medicare insurance plans. Medicare beneficiaries will be enticed to leave their
current Medicare fee-for-service arrangement, where coverage is being
restricted, and join the carrier's managed care plans where everything is
covered. This is, at best, a clear conflict of interest.

In addition, the new Medicare amendments require HCFA to produce
certain plan coverage information and comparative data. If LMRPs are allowed
to exist, HCFA will be unable to adequately comply with the new requirements
of the Medicare law.

As this Subcommittee focuses on the complexities of Medicare coding,
the problems associated with Medicare coverage policies also warrant
examination. At the very least, HCFA needs to rein in its carriers and use its
oversight authority to enforce its policies and procedures for developing LMRPs.
HCFA should also put a halt to this closed-door model policy process and devise

a method for increasing the development of national coverage policies.
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In treating a Medicare patient, physicians must first determine what is and
what is not covered by Medicare. He or she must then determine what is the
appropriate CPT code to bill and what, if any, modifiers to use. The physician
must also complete the necessary paperwork to ensure that the patient’s chart
is properly documented for Medicare billing purposes. All of this is in addition
to direct patient care. In fact, all of these requirements take away from direct
patient care. The more complicated and extensive we make the documentation
and billing requirements, the more we add time and costs to the delivery of
health care, and the more time we take away from patient care.

Yet, even if the patient is properly treated and the documentation and
billing is correctly completed, the hassles for the physician are not necessarily
finished. The fact is that Medicare carriers often employ computer edits or
screens. These edits are employed as a utilization review tool to automatically
flag claims that exceed a given amount, or otherwise do not meet some
unpublished criteria set by the carrier.

These Medicare carrier edits operate in a simitar fashion to the screens

that the Internal Revenue Service’'s {IRS) computers use in analyzing tax
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returns. If a deduction or other entry exceeds a preprogrammed amount, the
computer “kicks out” or “flags” the tax return for a manual review.

With Medicare carrier edits, however, the computer not only flags the
claim, but it also automatically denies it. There is no manual review by a claims
examiner. The claim is returned to the physician. The physician must then file
an appeal.

What is tragic is that the physician may have done everything correctly
and be in total compliance with a given coverage policy. However, because of
the unknown and invisible computer screens, the claim may still be rejected.

Take, for example, the following situation with Blue Cross and Blue Shield
of Florida, the State’s Medicare carrier. Over a year ago, Blue Cross
implemented a new policy governing the removal or destruction of benign and
premalignant skin lesions. This policy focuses on lesions that are medically
referred to as “actinic keratoses” (AKs).

The Florida carrier’'s new policy represented a major change in Medicare
coverage. Previously, Medicare covered the removal of AKs when it was
considered medically necessary by the patient and the treating physician. This
new policy circumvents the physician’s judgment by describing specific
circumstances and a course of treatment where the carrier will approve the

removal of AKs. If none of these circumstances exist, or if the required
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treatment is not followed, the carrier considers “the removal of an actinic
keratosis as cosmetic and, therefore, noncovered.” Patients would then have
to either pay the charges themselves or remain untreated.

There is nothing in the Florida policy restricting the number of lesions that
can be removed and reimbursed annually. Nevertheless, the computers for Blue
Cross and Blue Shield of Florida are programmed with an edit to flag any claim
for the removal of AKs after 15 AKs have been removed in any year. Even if
the removal was appropriate under the restrictive Florida policy, the claim will
be denied simply because the carrier’s annual artificial threshold of 15 was
exceeded. The physician is left with having to file an appeal because his or her
claim was denied on grounds that were not even official Medicare coverage
policy. This is not right. This is not fair. Physicians are being penalized for
matters not within their control.

The Academy appreciates the need for utilization review. However,
where artificial edits are used, flagged claims should receive a manual review
automatically. An examiner can then determine if the claim meets established
policy, and the need for a denial and subsequent appeal can be negated. As the
Subcommittee reviews Medicare billing, special attention should be directed to

the computer edits employed by Medicare carriers.
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V. CONCLUSION

The American Academy of Dermatology appreciates the opportunity to
share its views and concerns with the Subcommittee. We hope that these
comments on the Medicare system are helpful to the Subcommittee’s
deliberations. We stand ready to furnish additional information or assist the
Subcommittee and its staff in any way that we can.

The Academy thanks Chairman Shays and the members of the
Subcommittee for holding this important hearing. We hope that it will not be
the last examination this Subcommittee makes of the complexities of the

Medicare coding and billing processes.
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STATEMENT OF CARIL STRAUSS, M.D.

Dr. STRAUSS. My name is Carl Strauss, I am a primary care in-
ternist in the Kansas City area and along with the other physicians
here, we are indeed pleased that you came down to listen to us.
That is a start; we all need to listen and we all need to talk and
I am somewhat relieved and soothed by that.

I am not soothed by the gentlemen at the table, although I un-
derstand that our legal system is an adversarial one. I appreciate
what they do, and support their doing it. However, I do not think
that is the issue.

As far as the coding is concerned, I do not think it really makes
a lot of difference whether you expand it or contract it. The coding
system is a very good system.

Mr. SHAYS. You say is a very good system?

Dr. STRAUSS. Is a very good system for learning how to do eval-
uation and management. I have learned from it: I want to be a bet-
ter physician. But to take that very good academically oriented sys-
tem and place it into the private practice of patient care is very dif-
ficult. That is where the hangup is.

Medicine is an art, it is not a science: it is an art based on a
science. Let me give you an example. You probably have kids, you
are out in the yard, the child falls down, runs to you crying, grab-
bing his knee. What do you do? You love him, kiss him, kiss the
wound, make it better; or do you pick him up and take him to the
emergency room? Now who is right, who is wrong? I do not know,
I was not there, I do not know that child, I am trying to make a
judgment now on what the action of that person, you, taking care
of your child. Is it reasonable? Maybe it is, maybe it is not. But
there is a range of acceptable activity and I want to take that activ-
ity and insert it into a real life situation. That is where I think our
problem is that we need the interpretation, the adjudication, the
inspection, the carrying out to be reasonable as to what we do as
practicing physicians.

We will learn from CPT codes, I have learned a number of things
that I think have helped me be a better practitioner, but I have a
devil of a time making it work with the patients that I see in the
office every day.

One final point, if you will allow me. I am soothed by the fact
that you came here to listen to us, but I am not soothed by what
the other gentlemen have said, and I cannot be soothed when I
hear about bounty systems, when I hear about increased budgets
for the OIG, when I hear about increased manpower and obtaining
some of that manpower from the FBI, when I see harsh words in
the paper: that makes me very nervous. When I go into an examin-
ing room to see a patient, I am supposed to be their advocate, but
do I treat the patient or do I treat the chart? If I do not treat that
chart, I may have a lot of trouble. Not only do I have to treat the
chart, but my Government encourages the patient to complain
about me. Not that they do not have their rights that they already
have and should take——

Mr. SHAYS. Thank you, sir.

Dr. STrAUSS. Thank you. [Applause.]
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STATEMENT OF ROBERT DURST, M.D.

Dr. DURST. Dr. Robert Durst, Topeka, KS.

Of the 7,500 codes we have talked about, 100 of them have to do
with E&M, and there is a big problem there.

Mr. SHAYS. A hundred have to do with what?

Dr. DUrsT. Have to do with evaluation and management, and
that is basically what we have talked about today. The other 74
have to do with surgical procedures and laboratory, and those
7,400, to the best of my knowledge, work exceptionally well. So you
would really need to focus on 100 of them.

Of the 100 of them, a big part is physician compensation and
other evaluation and management, a great deal of it is subjective,
whereas the other is objective. And that is one of the big problems
we have in determining what it is.

But the big reason I am up here is because of the fear, the fear
of what might happen to me, because as I understand the way the
law is written, it is very onerous, and you can basically come in
and do whatever you want. There is a part of me that looks at the
law and the letter of the law and I realize what can be done to me
under the letter of the law. There is another part of me that I have
always felt like America is a very fair place and that if they came
in and looked at my office and said you made an honest mistake,
there would be a reasonable penalty, you know.

But it is the fear part, the fear of what could happen to me that
affects people like myself who are 55 years old and trying to decide
whether we continue to practice medicine or not.

Thank you.

Mr. SHAYS. Thank you very much, sir.

STATEMENT OF TOM WILLIAMS, M.D.

Dr. WiLLiAMS. I am Tom Williams, I am a family practitioner in
Johnson County and I was asked to read a letter by a psychiatrist,
Dr. L’Ecuyer, who could not stay. He is also a practitioner in John-
son County. And although I do not practice psychiatry, I can iden-
tify with this.

“Thank you for giving us physicians a chance to be heard regard-
ing the complexities of Medicare regulations. The Medicare coding
for psychiatry, which I practice, has been extremely confusing over
the last several years. As an example, in January 1996, we were
given revised policies for individual medical psychotherapy, a
90843 was to be 20 to 30 minutes and a 90844 was 31 to 50. In
December 1996, the codes were replaced by a GOO72 and a GOO74
respectively, except that GOO74 was to be 45 to 50. That left it
open for interpretation. In January 1998, these codes changed
again, 90805 and 90807 respectively and again the times changed.

“Every month I receive a package anywhere from one and a half
to an inch thick and I spend a couple of hours going through it a
week. Other insurance companies also have complexities. This
takes time away from patients” and he finally says “Thank you for
your efforts to help make Medicare’s operations more user-friendly
to providers so that we can serve our patients better. With the cur-
rent civil and criminal penalties applying heavy-handed toward er-
rors in coding for billing and numerous changes made by Medicare
in its accepted practice and billing, many of us practitioners feel we
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may miss one of their cha.n%es and be punished severely for the
mistake. We providers are willing to ;}’llay by the rules but the rules
need to quit changing month by month.”

And I think that the devil is in the details and I would invite
anybody here to spend about a weekend with me, go through every-
thing with me, see how this feels and realize that while you are
seeing ratients, you should not be thinking about jail or if you win,
you still lose because nobody will replace your money, your emo-
tional loss or your good name.

er. ]SHAYS. Thank you, sir. We need that letter as well. [Ap-
plause.

Is the name of that individual on that letter? The name of the
letter, is there a name on that letter you read?

Dr. WIiLLIAMS. His name is on that letter.

Mr. SHAYS. Good, thank you.

I guess we are at the last group, which is four plus five because
we only have one in group five. if I could have group four and
five come forward. And that is the conclusion, the individuals who
will be speaking to us now.

[The prepared statement of Mr. L'Ecuyer follows:]
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DRs. WURSTER AND L'ECUYER
A PROFESSIONAL ASSOCIATION

8201 MISSION ROAD SUITE 261
Al 8
GA. WUHST R, M.D. SHAWNEE MISSION, KANSAS 6620 649-0923

Congressman Vince Snowbarger
House Government Reform and Oversight Subcommittee on Human Resources

Dear Congressman Snowbarger:

Thank you for giving us physicians a chance to be heard regarding the complexities of Medicare
regulations. The Medicare coding for psychiatry, which I practice, has been extremely confusing
over the last several years. As an example, in January of 1996 we were given a "revised policy”
for individual medical psychotherapy; a 90843 was to be 20 to 30 minutes of psychotherapy and a
90844 was to be for 31 to 50 minutes. In December of 1996 we were told that those two codes
were replaced by G0072 and GOO74, respectively, except that the G0074 was to be for 45 to SO
minutes of psychotherapy; this left the interpretation of 30 to 45 minutes of psychotherapy
undetermined. In January of 1998 these codes changed again to 90805 and 90807, respectively;
in March of 1998 we were told that the 90805 would include 20 to 44 minutes of psychotherapy
and the 90807 would be for 45 to 50 minutes.

Every month I receive a package anywhere from 1/2 to one inch thick of Medicare changes and [
have to read them through to find changes as occurred above. [ spend approximately two hours
per month reading through these Communiques and trying to make sure I am billing according to
the most current Medicare guidelines. Since every other insurance company has it's complexities
as well, this takes considerable time away that could have been devoted to patient care; patients
now have to wait two to three weeks longer to get appointments with me than even six months
ago, due to the burgeoning of paperwork and administrative hassles, such as outlined in the
simple example above.

Thank you for your efforts to help make Medicare's operations more user-friendly to providers so
that we can serve our patients better. With the current civil and criminal penalties applying heavy-
handedly towards errors in coding for Medicare billings, and the numerous changes made by
Medicare in its accepted practices in billing, many of us practitioners fear we may miss one of
their changes and be punished severely for our mistake. We providers are willing to play by the
rules, but the rules need to quit changing month to month as this makes for a very difficult way to
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STATEMENT OF ALLEEN VAN BEBBER

Ms. VAN BEBBER. My name is Alleen Van Bebber and I am a
former Federal prosecutor, both for Mr. Williams’ office and for the
Western District of Missouri and I am now a private citizen. That
particular group is not represented here today. As I understand,
that was not the purpose of this group. But I do think I stand in
a unique position.

These people were my colleagues, they were also my clients and
1 spent a good deal of my career defending doctors in medical mal-
practice cases. So I do not really have an axe to grind. I do think
with 39 million reople who are consumers of this product that
those people should be as concerned as the two groups that are rep-
resented here.

I heard two things—I thought this was about complexity, but I
heard two things. I heard one point of view that said too much doc-
umentation, too much complexity, and I heard another point of
view that said too much fear because of the potential penalties.
Those are two separate issues. I hope that you gentlemen do not
get those two issues confused.

How did it get so complex? We heard a lot of things about that
too. Results are too that there is also a tendency to add new regu-
lations when the ones you have got do not seem to work or when
the bad guys seem to find a way of getting around the regulations.
There seems to be an innate tendency to not want to change and
1 wonder if that serves the purpose. Today, we heard that the doc-
tors are willing to trust a simple system—well, maybe they are not
willing to trust a simple system. As you say, there did not seem
to be a consensus. Maybe that needs to be looked at a little closer.

With respect to the second topic; yeah, there is an adversarial re-
lationship. We would be naive to say there is not an adversarial re-
lationship at the prosecutor’s level. But why should there be an ad-
versarial relationship at the initial regulator level? That to me
seems to be where the groblem is. People—with all due respect,
Doctor, people are not being fingerprinted and hauled into jail
without cause. It is that kind of fear that concerns me and it is a
fear of something that comes at the end, not at the beginning of
the process. And to me that is where the emphasis ought to be, a
process of dialog between the regulators, not the prosecutors, but
the regulators, the public and the doctors.

We ought to be real clear about one thing, and that is that reck-
less disregard of the truth and willful ignorance are not the same
thing as a simple mistake. We have to have regulators who under-
stand that and we have to have doctors that understand that. Only
the bad guys seem to understand that and they have no problem
trying to claim that their willful ignorance was a secretary’s error
or somebody else’s fault.

It reminds me of the story where they say are we using a shot-
gun to kill the skunk in the barn. Well, the farmer ends up killing
the skunk but he scares the stuffing out of the cows. And that is
what we seem to have with the doctors. Are they rightfully afraid?
Perhaps they are. If so, then there may be a price to be paid. What
is the right level of documentation? What is the right level of fear.
I think you are right, you cannot answer that in one hearing, but
I hope that you will do much, much more in trying to separate and



224

bring together the needs of all three groups—the public, the doctors
and the regulators.

Mr. SHAYS. You have done a nice job of articulating the hearing,
thank you ma’am.

STATEMENT OF LINDA M. JOHNSON, M.D.

Dr. JOHNSON. Hello. Thank you, I appreciate being here and your
listening to us today. I am Linda Johnson, a neurologist from John-
son County.

My comments in some ways reflect what other people have said.
The physicians with whom I work are all concerned, very concerned
such that their fears have actually been transferred from the litiga-
tion attorneys to the Federal Government in recent years. That is
partly because the Medicare system has become more complex each
year, more burdensome. And I would say that from my point of
view and ours, I think that billing errors should not be a fraudu-
lent offense, I think that does bring the whole system into an ad-
versarial role before it is needed.

I also am concerned that this ceiling you have to deal with, of
the $211 billion, needs to be looked at from another point of view.
I do not think that misbilling or actually even fraud is necessarily
what is bankrupting Medicare. I think it is the choice and the
prioritizing of how to spend the money and that maybe part of the
problem is over-emphasizing the easy thing, which is picking at lit-
tle details of errors and not looking at the very difficult decisions
that have been faced in some countries and in a few States, which
is do we prioritize care, how do we do it so that we really spend
the money wisely, because in the end, that is your obligation and
what we want.

Mr. SHAYS. Thank you.

STATEMENT OF REBECCA GAUGHAN, M.D.

Dr. GAUGHAN. I am Dr. Becky Gaughan, I am an ear, nose and
throat physician in Olatha.

I am going to address two issues: One, why am I afraid? I used
to be afraid of the IRS and I would worry about that. Then I was
afraid, when I became a doctor, of malpractice attorneys. Now I
fear the HCFA and I fear the FBI coming into my office. Why? A
nurse in the recovery room handed me this today and said oh, Dr.
Gaughan, you are going to this conference. This is from the Amer-
ican Journal of Nursing, the most read journal by nurses in this
country, April, “Reward for Reporting Medicare/Medicaid Fraud.”
Did you know, Dr. Gaughan, that I can get 25 percent of the re-
ward if I report a doctor for this? Can you believe this? This is in
the American Journal of Nursing. I am concerned about being
falsely reported and everyone in this room is concerned about being
falsely reported.

Mr. SHAYS. Could we get a copy of that?

Dr. GAUGHAN. Sure.

My other point is I do not think that documentation equals qual-
ity of care. I think they are inversely proportional. When I was a
medical student, I had a paper brain and I asked all these ques-
tions. When I saw the new guidelines, I said, this is what
Creighton University gave me my third year to tell me how to do
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a history and physical. If you came to me with hoarseness, as a
third year medical student, I would meet all the guidelines for a
comprehensive visit. I would have missed your throat cancer and
you would have died. If you came to me now, I have gone to 4 years
of med schools, 6 years of residency and 10 years of practice. I do
not have to write out 10 pages, I can diagnose your cancer, I can
treat you, I can cure you and you will live.

Now you are asking me to go back to being a third year medical
student. I tried it on my patients, I hate seeing Medicare patients
when I use these guidef'ines. I cannot listen to the patient and as
a quality physician, I think listening to your patient is the most
important thing. That is how you make most of your diagnosis is
listening to the patient.

I have started asking them these questions and these poor old
people, just like Dick Warner said, they get so confused and you
are just pushing them to answer these questions. It is improper
and it is opposite of quality care—documentation is not appro-
priate.

Thanks. [Applause.]

Mr. SHAYS. I think you are the last speaker. That puts a lot of
pressure on you,

[The article referred to follows:]
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STATEMENT OF KATHY CHARTRAND, M.D.

Dr. CHARTRAND. Thank you, I feel reassured. Kathy Chartrand,
family practice, Olatha, KS. Vince, you are looking well, it is nice
to see.

Mr. SHAYS. How did he look before? [Laughter.]

Dr. CHARTRAND. No comment.

Becky and I actually have known each other since high school
days and once again, she has kind of stolen my thunder, but I
would just like to echo her comments. Forty-five percent of my
practice is Medicare, I am medical director of a nursing home. I see
those patients every 60 days, as required and manage them in the
interim and manage their families and answer all their concerns.

If I have to document on each of those Medicare patients every
60 days to the degree that I am proposed to do with the new E&M
codes, I am not going to be able to continue to do that. I have been
taking care of these patients for 14 years, the families trust me, my
notes are comprehensive. The tool that Dr. Dickey referred to is
what I do use, but I use it as a tool, and as Becky said, I am not
going to go back and regress and document as a third year medical
student because it has absolutely nothing to do with the care I am
providing for that patient.

Thank you.

Mr. SHAYS. Thank you very much. We are coming to a conclu-
sion. I want to thank the second panel who agreed to listen to the
comments of constituents in the Kansas area. I thank you for your
testimony and also your willingness to stay on the panel and listen.
I also want to thank Mr. Barrett, who came and participated in
this hearing from Wisconsin. We appreciate his participation and
I just give you the floor for any comments.

Mr. BARRETT. Nothing, thanks.

Mr. SHAYS. And also to thank Vince Snowbarger. We are here be-
cause Vince asked us to be and I am very grateful he did. And
Vince, I would be happy to just give you the floor a second.

Mr. SNOWBARGER. You mean I do not get to take all the time
that was allotted to folks that did not show up?

I want to thank the chairman, Chris Shays, for being willing to
do this. This is quite an event to move a committee hearing out
into the field. You see the number of staff members that are in-
volved, the fact that we have to get a court reporter and all kinds
of things of that nature. So it is quite a bit of work logistically. I
do appreciate those of you that have shown up and have spent
most of your day when you really should have been back in the of-
fice trying to bill or something like that—or see patients, one of the
two. [Laughter.]

But thank you again, Mr. Chairman, I appreciate your coming
out. And to my colleague, Mr. Barrett, I appreciate your coming
down from Wisconsin, good to have you here.

Mr. SHAYS. With that, let me just thank all of you who partici-
pated and those of you who attended. I think you have done Kan-
sas City proud and Kansas proud and the midwest proud, and it
just makes me have to tell you why I just love being an American,
when I get around to other parts of the country, I just say this is
a magnificent country, it is truly a magnificent country.
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We are going to do our work, this is the beginning, not the end,
and we will be working with people trying to find some common
ground because I think there is common ground.

I thank all for participating and we will close the hearing out.
[Applause.]

[Whereupon, at 3:35 p.m., the subcommittee was adjourned.]

[Additional information submitted for the hearing record follows:]



KANSAS MEDICAL SOCIETY

To: Subcommittee on Human Resources of the
House Government Reform and Oversight Committee

From: Jerry Slaughter
Executive Direc
Date: April 9, 1998
Subject: Proposed Medicare Evaluation and Management Documentation Guidelines

The Kansas Medical Society appreciates the opportunity to offer comments regarding the
proposed evaluation and management (E/M) documentation guidelines that are scheduled to
become effective for the purposes of Medicare on July 1, 1998. KMS represents over 4200
physicians in all specialties across the state of Kansas.

We are strongly opposed to the implementation of the documentation guidelines as they
currently are constructed. They are unnecessarily complex, time-consuming and burdensome to
the practicing physician. They will result in fewer patients being seen each day by physicians
because of the additional time required for the documentation required, and they will add nothing
but cost and hassle to the typical medical practice. An unintended result of these guidelines
could be increased physician exposure to fraud and abuse prosecution for inadvertent errors in
documenting the care delivered.

The original intent of the new E/M documentation guidelines was to provide more
accurate coding that reflects the clinical content of services rendered within the context of the
RBRYVS. It was hoped by HCFA that the guidelines would give Medicare carriers a better tool to
determine whether the services being billed for were actually provided. Physicians hoped the
guidelines would improve the quality of patient care, while helping physicians avoid incorrect or
inadvertent upcoding. Unfortunately, the guidelines do neither.

Physicians will most likely respond by routinely undercoding services rendered to avoid
the possibility of prosecution for coding errors. This not only undervalues the true services
provided by physicians, but it inaccurately reports the actual patient encounters. Again, neither
outcome is desirable for any of the stakeholders in this debate.

Particularly troublesome is the impact these guidelines will have on the patient medical
record. Contrary to conventional wisdom, the medical record is designed to be a clinical tool for
physicians, not a billing or audit justification for the green-eyeshade folks. The guidelines will
clutter up the record with needlessly repetitive and redundant boilerplate information that gets in
the way of efficient patient care, instead of promoting it. Subsequent treating or referral
physicians will have to wade laboriously through a much more complicated and lengthy chart to
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get at the pertinent information they need to care for the patient. Forcing physicians to fill up
their charts with unnecessary data may make all charts look the same, but it won’t improve care.
Homogenization of the medical record is probably not Medicare’s goal, but it will likely be the
result.

Finally, the documentation guidelines are counterproductive as it relates to improving
access to physicians, particularly primary care physicians, for the Medicare population. The
added time required to comply with these guidelines will reduce the number of patients that a
physician is able to see by three to five patients a day, it is estimated. For the rural and other
underserved areas of our state, this means longer waits and delays for elderly Kansans needing
medical care. Additionally, the documentation guidelines will discourage physicians from seeing
Medicare patients altogether, further exacerbating the access problem.

For the record, the KMS does not condone fraudulent behavior by physicians. If a
physician is intentionally and knowingly violating the law, he or she should be prosecuted. Now,
with the expanded use of the federal False Claims Act, regulators have a powerful tool to deter
fraudulent behavior. The potential for severe criminal and civil penalties has created a palpable
paranoia among physicians. The complexity of the guidelines will lead to inadvertent coding
errors or omissions in billing documentation which leaves honest physicians unnecessarily
vulnerable to unwarranted penalties and prosecution.

The documentation guidelines should be scrapped. There must be a better way to achieve
HCFA'’s goals without demeaning the profession, substantially increasing costs, creating barriers
to access, and subverting the primary focus of the clinical medical record. At a minimum, the
guidelines should be delayed indefinitely until the profession and HCFA can work out an
acceptable approach to the problem.

Thank you for the opportunity to offer these comments.
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OLATHE FAI;‘[ILYM PRACTICE
A Division
OLATHE MEDICAL SERVICES, INC.
1803 S. Ridgeview
Olathe, Kansas 66062

(913) 782-3322

William L. Matthew, M.D. Kerry B. Jordan, M.D.

John M. Feehan, M.D. Peter A. Bock, M.D.

Ted R. Cook, M.D. John R. Bernard, M.D.
KU-OMC Family Practice Residency

Aprit 9, 1998

The Honorable Congressman Snowbarger and Congressman Shays
House Govemment Reform and Oversight Subcommitiee on Human Resources

Dear Congressimen Snowbarger and Shays:

First let me take the opportunity to express appreciation for your time and commitment in not only
hosting this Field Hearing on MEDICARE: CURING CODE COMPLEXITY, but your ongoing efforts in
addressing an extremely difficuit and I'm sure frequently volatile issue.

My name is John Feehan, M.D. | am a family physician that practices and teaches in Olathe, Kansas.
My professional fime is shared between the opportunity to provide famity medicine care and the
teaching of family medicine as a specially to 10 family medicine residents. The Kaneas University
Medical Center Department of Farnily Medicine sponsors our community track in conjunction with
Otathe Medical Center. 1t is with this background that | would fike to take the opportunity to share
concerms with you related to the Medicare E & M documentation guidelines.

First an example of why | beieve the proposed E & M documentation guidelines are too complex: One
of our third year residents recently spent 4 weeks with me doing an elective rotation in practice
management As a special praject he was assigned to do an intemal audit on the encounters of 15
physician providers (five faculty and ten residents). The goais of this prgject were to expose him to the
concepts of QAQY, reinforce the proposed E & M documentation criteria (through the repetition of chart
auditing), aubrwwwdbdwemmvebeenhbommadmga\dmplanenﬂngme
documentation guidelines. Of 66 encounters, 20% of these had questionable documentation to
support the level of encounter. There was no variance between the percentage of fallout from faculty to
residents. My point in this example is twofold. First, the compiexity of the guidefines is such that even
our educators are having difficuity implementing it Second that a resident with nearty 7 years of
combined medical school and residency training found the guidelines difficult to apply in auditing charts.
This expenence reinforced to me that these guidelines are going to be incredibly difficutt to implement,
and fo audit.

Secondly, | would Eke t0 echo some comments that AAFP President Neil Brooks, M.D. is reported to
have defivered recently to the Practicing Physicians Advisory Council:

« The guidelines are tno seriously flawed to be fixed by minor alterations.

+ Implementation of these guidelines is overly burdensome and hard to follow. A consequence of
this will be to threaten high-guality, cost-effective patient care. This may also become a reason for
physicians nct to treat Medicare beneficiaries.

o If the guidelines are implemented after minor alterations, then the medical notation of a finding of
“normal” should be sufficient.
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¢ Focus on the documentation of “negatives,” may make it more difficult for physicians and
colleagues to locate pertinent clinical information in the patient’s record.

* Finally, that the guidelines may achieve a goal of the Office of the Inspector General of the
Department of HHS and HCFA with respect to payment auditing, but the guidelines detract from
the goal of good patient care. Any E & M documentation guidelines should absolutely preserve the
first goal of medical records as being the promotion and documentation of high-quality, cost-
effective care to our patients.

Thanks again for hosting this Field Hearing, and for your ongoing time and commitment to this
extremely complex issue.

Sincerely,
%@quﬁ D
John Feehan, M.D.

Clinical Assistant Professor of Family Medicine
Residency Track Director, KU-OMC Family Medicine Residency Track



MEDICARE

1133 S.W. Topeka Boulevard
Topeka, Kansas 66629-0001
(913) 291.7000

Beceaser 15,1957

Kansas City MO 64141-1851

BENEFICIARY:

ACCQUNT #:

CLAIM CCN .
PROVIDER OF SERVICE
INDIVIDUAL PROVIDER #
CLINIC NAME AND NUMBER

SERVICE DATE(S) :

TOTAL AMOUNT OF CLAIM

AMOUNT OF BENFFITS PAID

CHECK # : 0¢.

DATE OF CHECK

SERVICES IN QUESTION -

BENEFITS PAID ON THE SERVICES IN QUESTION -

This is to let you know that you have received Medicare payment
in error which has resulted in an overpayment to you of $692.79
for services dated January 16,1997. The following explains how
this happened.

It has been brought to our attention that the above services were
pilled incorrectly on this patients Medicare health insurance
number. There are two patients with the same name but different
birth dates and their accounts have been mixed up. The above
patient moved to Florida several vears ago.

You are resgponsible for being aware of correct claim £iling

procedures and must use care when billing and accepti Paywent .
We nave made the determination that you were not '(without fault' )
in causing the overpayment. Therefore, ycu are not wig fault
and are responsible for repsying the overpayment amount.

Please return the overpaid amount =c us by January 14,1998 and no
interest charge will be assessed. Make the check payable ¢
Medicare Part B and send it with the enclosed pink card along
with a copy of this letter to:
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Medicare Part B
1133 Southwest Topeka Boulevard
Topeka, Kansas 66629-0001

Since the amount of the overpayment is more than $100,00, your
next level of appeal would be a hearing. Please understand that
interest will continue to accrue on the overpayment, regardless
of any appeal.

If you are dissatisfled with this review determination you may
regquest, within six months of the date of this notice, a hearing
before a Hearing Officer, if the amount in controversy (the
amount of benefits in question) is $100.00 or more. To meet the
$100.00 limitation, you may combine other claims of yours that
have been through the review or reopening process within six
monthe prior to the date of the hearing request. If you wish to
appeal, you can submit a written request, within six months, for
a hearing to Ms. Barbara Whieman, Blue Cross and Blue Shield of
Kansas, Inc, 1133 Southwest Topeka Boulevard, Topeka, Kaneas
66623-0001.

If you wish to have a review and the amount of benefits in
question is less than $100.00, you can submit a written request,
within six months to:

Review Department

Cost Center 343

1133 Southwest Topeka Boulevard
Toreka, Kansas 66629-0001

If you do not repay the amount within 30 days, interest will
accrue from the date of this letter at the rate of 13.875

percent for each 30-day period. Periods of less than 30 days
will be counted as 30-day periods. Medicare has the authority to
charge interest on its outstanding Part B debts in accordance
with Section 1833 (j) of the Social Security Act and 42 CFR
405.376.

On January 24,1998, we will automatically begin to offset the
overpayment amount against any pending or future assigned claims.
Offset payments will pe applied to the accrued interest f£irst and
then to the principal. If you beliieve that offset should not be
put into eifect, submit a statement within 15 daye from the date
of this letter giving the reason(s) why you feel this action
should not be taken, to:

Medicare Payment Safeguards
Cost Center 380L

PO Box 1558

Topeka, Kansas 66601-1558
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For copies of applicable laws and regulations, please contact us
at the address shown in our letterhead.

As Carrier for the Medicare Program, it is our responsibility to
advise you that if you continue to bill for services which are
determined to be billed incorrectly and the billings are
determined to be willful and intentional, this could result in
you being excluded from the Medicare Program, as outlined in
Section 1128 (b) (6) of the Social Security Act. Also,
continuation of these incorrsct billings could result in
application of Civil Monetary penalties of $10,000.00 per line
item as provided under the Civil Monetary Penalty Law of 1981
Section 1128A of the Social Security Act (42 USC 1320x-7a).

If you should have any questions regarding this matter, please
contact me at (785) 291-8674.

Thank you in advance for your prompt attention to this matter.

Sincerely,
i i ‘ v: (

Sharon Smith, Analyst
Medicare Payment Safeguards
E973195A/E370000A

cc: beneficiary
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Congressman Vince Snowbarger
8826 Santa Fe Drive, Suite 350
Overland Park, KS 66212

RE: Upcoming Fiekd Hearing on Medicare: “Curing Code Complexity”
Dear Congressman:

1 would commend you and your committee for bringing this Field Hearing to the Kansas
City area. This is indeed a subject which is of great concem to me as a practicing
interventional radiologist at Saint Luke's Hospital in Kansas City, MO. ! find myseif
frequently in a position of performing new procedures on patients for which there is
either no code or for which we do not know how to code. We experience a great deal
of difficulty finding the proper answer even when we consult our national specialty
organizations.

The vast majority of my problems with coding have to do with new procedures or
variations of old procedures for which new codes have not been developed. As |
understand it, the local Medicare carriers across the country do have some authority to
negotiate locally regarding coding controversies. | understand, however, that this is
usually done retrospectively for people who have probably charged too much or used
too many codes.

1 would like to suggest a proactive solution to the above mentioned situation. When it is
necessary that | perform a procedure for which there is no code, | would like to have
the ability to contact someone in the local camier's office who could speak to me
regarding the situation. Generally, | will have some notion as to what the coding might
be and the local camier's coding expert will probably have some suggestion as well. It
would seem reasonable that the two of us, on a proactive basis working with the local
carrier committee or a subcommittee thereof, would be able to come to an agreement
on how to code for that procedure within a short period of time. The local carrier could
then inform other individuals in our area of this agreed upon solution. They could also
forward this information to HCFA for their comments. HCFA could in tum inform other
carriers across the country and we could very rapidly solve, on a tentative basis at
least, how to bill for this new procedure. In past years we have frequently used a code
which is similar and would produce a similar fee to what we think is reasonable for the
new procedure. However, under the new rules and axcessive scrutiny by the Office of
Inspector General this does not seem like a reasonable thing to continue to do.

i would seem reasonable that a part of this mechanism would include a rule that the
local Medicare carrier must either approve or offer another suggestion for coding and
that a workable solution between the differences suggested would be worked out within
a reasonable period of time.
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The above suggestion, if implemented, would really solve the vast majority of my
coding problems.

| appreciate any attention that you or your office could give to this suggestion. If you
have any questions, | would be happy to speak with yourself or any member of your
committee.

| am sincerely yours,

G. David Dixon, M.D.
GDD:lis

cc

Ms. Jill Watson

Director of Public Affairs
Metropolitan Medical Society
3036 Gillham Road

Kansas City, MO 64108
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Handout for Congressman. Snowharger's Field Hearing on
Medicare: Curing Code Complexity

Stuart L. Shear, M.D.
Los Angeles, CA

It was the first week in Merch of this year on an unusually
cold morning that I took from my pocket the key to the front
door of my office which is located in a decaying, inner city
neighborhood in Los Angeles. As I turned the key to enter, &
young blonda woman in & blue dress called out to me from
across Whitmer Street, "Dr. Shear! Dr,Sheari Cen I talk to
you for a minute? She ran across the street with her hand

held out to shake mine.
"I'm Jennifer Fitzgerald.

ghe introduced herself as a recent journalism graduate of a
small local cathelic liberal arts college. She was on her
first job asaignment with a small inner city newspaper.

“I am doing a story on the gangs im this neighborhood. It
will be a bylinel"

She could have been my daughter. Her frash youthful
enthusiasm contrasting with the background of vandalized cars
and turnad over garbage cans, and the ethnlc and minority
young men out of work and hanging around on the sidewalk
behind her. She asked if I could talk to her for a little
while. I had a half an hour before my first patient and I
invited her into the office, Wa came into my consultation
room. As I microwsved a cup of instant coffee for each of us,
she took out a pad and pen from a leather bag with the words

CHANNEL written on it.

"why do you practice here Dr. Shear?®

1 looked into her clear blue eyes and paused for a few
seconds and then with a soft oracking voice and with a slight
welling up of tears in my eyes the words came out.

YBacause I love it."
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"If I may ask, how jpuch money do you make here?"

"I make about half of what the average physician made last
year in this Medical Econumics Magazine Survey."

I pilcked the MNAGAZILG UV rium Lus vesime o .
it to her. "You can keep this by the way."

"Are you bothered by the gangs in the neighborhood?"

1 took her eover to the window which looks down on éth
Straet,"

"Sea that 1904 white station wagon?"

"YGS "

"I have parked it there for years and it has never once been
vandatized. The gangs don't bother me. Its never been s
problem, I don't really know why."

"Then what ia your biggest problem?"

"My biggest problem is the new Medlcare documentation
regulations that take effect July lst of this year”

Just then Theresa came in.

“Jannifer, this is Theresa. She is my medical assistant,
aftice surgery nurse, raceptionist, office manager, and
social worker. Its the two of us here.”

“Getting back to these new regulations, here is one of my
patient's charts, I inherited this 5 inch by 8 inch charting
system from the retired physician from whom I took over this
practice. 1 have 8,000 active charts and another 16,000
iunctive (not seen in the last 3 years). The vest majority of
my patients are Medicare with Medi-Cal (California Medicaid).
They require these new Documentation regulations.
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"The requirements are for coplous notes which will make it
impossible for me to continue to afford to dictate my charts.
I have been dictating charts ever since I left my residency
training. Dictation costs 13 cents a line.”

“Come out here to the nurses station. All these file
cabinets have to be replaced by 8 1/2 by 11 inch file
cabinsts, Refurbished file cablnets are running $440.00.

I lifted the refurbished office equipment catalogue from the
top of the old file cabinet and pointed to the price.

"That makes a total of $1760."

"We need this new size file cabinet to fit this boller plate
3 page 8 1/2" by 117 form into every Medicare chart. This
form was sent to us by our specialty soclety. You see
here..,we have to get a certain number of bullet points to be
reimbursed fairly. This means a series of medical assistant
duties such as weighing patients, taking their blood
pressure, pulse, temperature, and respirations. Even when it
is not nscessary or relevant. Esch patient is to £i1l out a
review of systems sheet here. Most of my patlients don't speek
English. Many are too old and arthritic to write clearly or
even see the printed word. When I see a patient, I am, many
times, calling a relative or friend on the phone to
communicate with.them through translation...Vietnamese,
Russian, Korean, Chinese, Tagalic, you name it.”

"Here are applications for a medical assistant we have to
hire to help Tharesa out with this volume of excess,
irrelevant medical sssisting duties. We need somecne on board
by July 1, preferably before. That is salsry plus worker's
compensstion insurance and health insurance. It may cross the
line between overhead and income here and finally this
federa)l regulation will actually put me out of business. We
are very worried. She will also be helping the patients ril1
out the the frequently unnecessary review of systems even
when there is no medical reason for it for good patient care.
We sre traeating the chart not the patient. Our charts will be
providing beans for a federal a sgency's bean counters. They
will no longer be our tool for proper patient ceare.,”
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"I have only touched the iceberg ol how Lhis new federal
regulation will affect my practice. My hamds will be on the
chart instead of the patient. The Weed System of medical
records (also known as the SOAP system) created and taught by
some of the greatest American medical educators of our time
will be abandoned., J. Willis Huret, M.D., a champion of the
Weed system who helped introduce it and wrote about it in
textbooks and medical journals 30 years ago stated the
beauly is in the relavence, pertinence, efficlency, and
opportunity for yood prose. These new federal regulations
create the DOPE syslam: Document obsessively, pointlessly,

excessively."

*Already I receive mail like this brochure, lifting a shiney
blue pamplet with the words 'Software for the New
Documentation Regulations.' For $2,500.00 you can press a
button on the computer and beat the system. The irony is that
these new reqgulations were created to combat fraud. Thus the
waalthy frauduient physicians who can afford sophisticated
software will be upcoding even higher, it will again be the
honest physicians who will pay the price of unnecessary
governmental reqgulations.”

I recelved a call from Jennifer today. She said she wrote
about my most important problem for her first assignment. Her
editor said lt was a good plece of work but decided not to
print it and instead sent her back out here to get a story
about the gangs. I told her to make sure and stop by and I

would walk her through the nelghborhood.

O



